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STRAFFORD, SEPTEMBER TERM, 1893,

of indiﬁridﬁa]s is taken and ‘appropriated to the use of the pub-
lic ; and it must be important to the owners of ‘the land to
know, -with a reasonable certainty, how far their property is
thus appropriated ;- and it'is'not ‘unimportant “to'those, whose
duty it is to keep roads in repair, to be able easily to ascer-
tain. the extent ‘of the easement. L e

We are, however, of opinion, that the amended returp of
November 24, 1821, was sufficient. = But that return cannot
avail‘the defendants as an answer to this action; because not
made until-after the acts, of which the plaintiff-eomplains;
were done. Tt is clear, then,'in this:case, there:must:be

o A new trial granted.

bt 1 L

ANDREW SIMPSON »s.:JOSEPH-COE.

In trespass, quare clausum frogif, if the defendant ‘plead in bar ‘that’ the Tosus in
quo is parcel of d'close called Aiand: that. /. is: the soil and freebold of the
defendant, the plaintiff may reply, that the locus in quo is ihe soil and freehold
of the plamuff and not of the defendam and conclude-to:the country..

TrEuspass, for breaking and entexmtr the plaintiff’s close, in
Durbam. The close was descnbed by and -bounds. in:
the declaration. e g

" The defendant plead din hat the close, mentioned

éf‘ore, and at ‘the several times,

'To this the plaintiff replied, that the close, mentmned i
his’ declaratmn, at the said several times; when, &ec., was the
soil, ’close, and freehold of ‘the plaintiff, Wlthout that, the: Sald,

in the defenda ’sﬁy@}g‘ay,' and narrowed t ground of jﬁstiﬁca~




STRAFFORD,. SEPTEMBER TERM, 1823.

tion therein pleaded.  3d, That the replication should have
concluded with a verification, and not to the country.

Sulliven, for-the plaintiff.

Ela, -for the defendant.

Ricuarpsow, C..J.. The plaintiff, in his replication,, has
treated the plea as a plea, that the locus in quo is the soil and
freehold of the defendant, and the only question in the case is,
whether the plea amounts to any thing more than a plea of
soil and freehold.

When a defendant pleads a prescription, which coversa
more extensive tract of land, than the locus in quo, he may
aver, that the locusin quo is parcel of the more extensive
tract, and then plead his prescription over the whole ; and in

“such case, as all prescriptions are in their nature entire, the
plaintiff will not be permitted to deny a part only of the pre-
scription, but must traverse the whole. 4 D.& E. 157,
Morewood-vs. Wood.

But in the present case, the defendant alleges no prescrip-
tion; but claims'the soil-itself. He does not directly allege,
that the locusin quo is his soil and freehold ; but he says, that
the locus in'quo is parcel of a tract of land which is his soil and
{reehiold; Nothing can be clearer than that this amounts to
nothing more than a plea of soil and freehold. The plea is
bad-in form; being 4 statement of argument, instead of fact,
and must have been adjudged bad-upona special demurrer.
1 Chitt. Pl 518.  The defendant should have pleaded di-
rectly; that the locus inquo was his freehold ; and evidence
that the Spinny place was his freehold, ‘and that the locus in
quo was parcel of the Spinny place, would have maintained
tl piea There musthe

gmm; Jor the plaintiff.
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