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noinferred,be and we entertain doubt that the verdict must
a newaside, trialbe and granted.set

are of that it isWe not thisopinion, enough in ease to
the and that theshew defendant wasusage, conusant of it.

We think his assent isto the usage not to be inferred from
fact.,the that he hadsimple ofknowledge it. If it ean*be

shown, that he had conformed to the itusage, may deserve
consideration whether his assent to it. might, not be inferred

hand,from his conduct. On the other it will deserve
consideration,seriousvery whether admissionthe of testi-

it,tomony shew the and his assent to is notusage to admit
written-contract,evidence toparol the of avary terms it

that,books,is said in the a to anpromise pay endorserby is,
anycases,in acertain ofwaiver in theirregularity demand

books,and But found,notice. it bewill upon theexamining
thethat decisions rest theupon that such aground, promise

is aevidence of demand and It isnotice. tounnecessary
;on these now but if thisexpress any opinion points iscase

to be we it he useful topursued, thought might make these
suggestions at this time.

aside,Verdictset a trialand new granted.

BRACKETT vs. SAMUEL L.GEORGE WHIDDEN.

authorizing a of taxescollector to collect several taxes,warrantA as-separately
considered as severalsessed, be warrants to collect the severalmay taxes res-

pectively.
takingthe asthe defendant avowed aIn collector of taxes under severalreplevin,

legalof illegal:some which were and some it was held that thewarrants,
in the nature of a declaration,was and sufficient to .entitleavowry the defendant

to a return.

Replevin oxen,for four steers,four and one cow.
The defendant avowed the virtue of ataking, by warrant

Greenland,from the selectmen of in this directed tocounty,
him as ofcollector fortaxes that town in 1819,the toyear

that,collect taxes assessed thesundry upon plaintiff year,
whole,in $150the to 73.amounting

court,causeThe was submitted to of thethe decision
facts,the followingupon

von, 3m.
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Brackeit The was taxed the selectmen ofplaintiff by Greenland, as
Whkklen. .follows

- - - -For state tax 74‡16
- - - 9 57tax.county

- - - -tax 30 48school
-... 81t .63own tax
-- 31 13minister tax

selectmen,warrant, ofa under the hands and seals theAnd
defendant, him to collect thetowas delivered the requiring

; andseveral sums so assessed the noticesaid upon plaintiff
to the of than four-the saidwas sums moregiven plaintiff
before the to the saiddefendant takeproceededteen days

sum of; but the theplaintiff paid onlycattle $21.
a from thehad warrant stateselectmen of GreenlandThe

treasurer, to assessthetreasurer, countyfromand another
tax and minister; huí the townand taxescountythe state

forin warranta theat meeting,to be raisedtax were voted
anyoffor raisingno article thewhich there waswarning

for whatever.anymoney purpose
Bartlett,I. for the plaintiff.wadMason

■Cutts, defendant.for.the
the of courtRichardson, C. J. delivered theopinion
1791,8,of entitled “An act forFebruarystatuteThe

officers,”choice of town 11,.4 and the sec.townsregulating
shall be bytown held virtue of ameetingsthatprovides,

selectmen,and seal of thehands and lhattheunderwarrant
“ in such warrantshall insert the intentselectmensaidthe
“ and the ofsuch er allmeeting, subject-mattofand design
“ beto andand considered actedtilingsmattersbusiness,
“ and done at saidmeeting; nothingsaid meeting,atupon
“ of said warrant,or virtue shall he consider-byholden upon
“ law,valid in unless the subject-matterandased good
“ (hereof 1 N. H.as aforesaid.”shall have been inserted

243.Laws
ofcase,in was no mentionthis that thereisIt agreed

warrant, the meetingin the under which townmoneyraising
ministesvote then town andThe to raise theivas held.

nullity.is a meretaxes
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are to assess Hie schoolThe selectmen taxauthorized
onof the town the iswithout vote and it agreed,any subject,

fromhad warrants the andthat state county treasurersthey
state, ;the andto assess taxes and forcounty thataught ap-

all these taxes were assessed. It ispears, duly agreed,
all the severalthat taxes assessed the wereupon plaintiff

sums,inassessed distinct and that the adefendant had war-
torant collect the several sums thus assessed. And the

defendant, fortakingavows the the of thepurpose collecting
said sums.

that,We doubt,noentertain one warrantalthough only
defendant, aswas it be consideredmaycommitted to the

warrants, him to each taxseveral collect sepa-authorizing
; the ofand had he made the seizure for col-rately purpose

assessed,the taxes which had beenlecting only, legally <■
wouldwarrant have him. Cut theprotected question is,

is forgeneralwhen one seizure made the ofpurpose collect-
taxes,several of which aresome andlegaling some illegal,

the iswhether seizure to be considered as orlegal ?illegal
The case of vs. Durden another,Crepps is(Cowp. 640)&

not in because it does notpoint, theappear by thatreport,
onthere was one seizure all thegeneralonly warrants.

a seizure onhave been several eachmayThere warrant.
(12vs.Grenville Thecase of CollegeIn the Physicians,of

“ ifsaid,it is that one distrains386)Mod. for an unjustitia-
“ cause, avow,when he comesble toyet he need not insist

mayhecause for which bad distrained,theupon but justify
“ cause, and&c. thefor lawful cause forany which the dis­

iswas,truth notin traversable.” Andtress it is further
“ease,said, in same one has athe Suppose lego! and an ille-­

■- warrant, byand arrests virtue of warrant,thegal illegal
virtue ofbyhe themay justifyyet legal warrant.” And

Ramsbottom,vs. D.(7in Crowther E. it was654) decided,&
ain defendantthat trespass might underjustify a sufficient

legal he declared atalthough theprocess, time that he acted
3,cause.lor another Digest, Pleader K.Comyn's 14.

settled,isIt that willtrespass not lie for an excessive
579,1 Burr.distress. Hutchins vs. Chambers. is,There

rule,however, an to thisexception where sixfor ofounces
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Brackett andgold a ofhundred ounces silver six shil-were taken for
and t.iielings eightWhiiiden. distress of ex-pence, on face itbeing the

~*^~**-/ cessive, it. was held would lie. 1 590.trespass Burr.
forin an action of trespass the untilimprisoning plaintiff

10s. defendantthe a tounder warranthepaid.Cll justified
and 2collect demurrer the bad.upon was heldpica.El li

177, vs. Ferne 137,Mod. a.—6D.­ E.Harding ­ Moore& &
vs. Beamont.

"W ahere collector of taxes sold underseized and goods
warrants,several and it war­turned ofout that some the

rants forwere the collection of col­and for thesomelegal,
of taxes,lection illegal the assessors were liable inheld

114,15 Mass.trespass. vs. a.Rep. Libbey Burnham &
ofThe rules law to cases,be deduced from the adjudged

to be these :—If anseem arrest ofhe made virtue severalby
warrants, some and some if more beillegal nothinglegal,
done, the arrest ofbe virtue war-may justified theby legal

But if therant. arrested detained a momentperson be by
warrant,ofvirtue the if is aillegal And wheretrespass.

are seized ofby warrants,virtue several somegoods legal
mayillegal,some theand naked seizure thebe justified by

althoughwarrants, more was thanlegal seized was neces-
for the of thesary purposes legal warrants. But if the goods

warrants,sold under all the andare the proceeds applied
;all, because,liesunder trespass thealthough legal warrant

seizure, itthe cannot sale ofmight justify the thejustify
illegalfor the of an claim.purpose satisfyinggoods

law, that,if.isbeing clear,Such the ifvery the defend-
only,liad the underant avowed thetaking legal warrant he

would, ;been tohave entitled for it notjudgment does ap-
that did morehe any thing than seize thepear barely goods.

But the defendant in this case has foravowed the taking the
of collecting all the taxes assessed thepurpose upon plaintiff

; is,in 1819the andyear the aswhether some ofquestion
forthe causes which insufficient,he avows the taking are

sufficient,and some he is entitled to for ?judgment a return
An is in of a declaration,naturethe and itsavowry sufficien-
cy is to rules,be the whichbytested are to de-applicable
clarations.
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Brackettaction,settled, if a anman andthat bringhasIt been
ds.

shewing,hisand it own that Wimble».appear bythings,emand two
them, shallfor one of his writ notno actionhavecanhe

he hasif have the; but it that he cannot writappearabate
writ,writ, hishave anotherfor one butthing, maybrought
285,S­ aund.45, case.—111 Cokeabate. Godfrey’sshall

246, vs.8.—5D.& . Harrison Barnby.notes7 & E­
state, andcase, schoolcounty,theIn the plaiuti/Pspresent

;centsdollars and seventy-nineto fifty-sixamountedtaxes
twenty-seven : for the differencedollarshe had paid only

ofhad causesums the defendant goodbetween these two
hashe avow-; of that althoughand we are opinion,distress

thisdue,was yetthanto be for a sumthe takinged greater
as asame; on the groundhim he standsnotwill prejudice

;is due andfor more thanhis suitbroughtwho hasplaintiff
is duewhat justlyhim from recoveringthis shall not prevent

theJudgment, defendant.for

HAYNES,S­ jr.JO­ vs.IAH BUTLER DAVID

runs, it isagainstof whom it not athe death himan execution issues afterWhere
inbe called questionnor can its collaterally.validitynullity,

costs)liable to withoutwrit,of a has become aendorser who pay may payThe
against him toagainst and recover who him»him,judgment promised indemnify

Assumpsit, out,laidfor and themoney paid, expended by
defendant,of and on afor the use the thepromise byplaintiff

for a atto the writindemnify plaintiff endorsingdefendant
inout the of East­sued name Johndefendant’s request,the

D.Thrasher, defendant,and H. hisT. S. theman jr.against
e­.truste­

term,here, 1822,cause was tried at SeptemberThe upon
evidence,; inwhen it that Butlerissue appearedthe general

in Eastman’s name Thrash-the writ againstbroughtendorsed
1819,thattrustee, at inrequest, January,er and Haynes’

31Eastman forThrasher judgmentrecovered against $195
Eastman,; issued against Augustcosts of suit that execution

“1819, inventus”nonesl to10, Septemberand was returned
execution, a scire1819. ofterm, the return theAfter facias

saidtheButler,was who voluntarily paidbrought against


