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be inferred, and we enteltam no doubt that the verdict must R it
be set aside, and a new trial granted. G “Bimes
We are of opinion, that it is not enough in thls case to =V~
shew the usage, and that the defendant:was conusant of it.
We think his assent to the usage is not'to be inferred from
the simple fact, that he had knowledge of it. If it can¥he
shown, that he had conformed to the usage, it may deserve
consideration whether his dssent to it might not be inferved
from his conduct.  On the other hand, it will deserve
very serious consideration, whether the admission of testi-
mony to shew the usage and his assent to it, is not to admit
‘parol evidence to vary the terms of a written: contract. Tt
is said in the books, that a promxse to pay by an endorser is,
in certain cases, a waiver of any 1rrevulauty in the demand
and notice.  But it will be found, upon examining the books,
that the demszons rest upon the ground, that such a promise
is evidence of a demand -and notice. It is unnecessary to
express any opinion on these pomts now ; but if this ‘case is
to be pursued, we thought it might be useful to make these
suggestions at this time.
Verdict set aside, and a new trial granted.
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| GEORGE BRACKETT vs. SAMUEL L. WHIDDEN.

A watrant authorizing @ collector oftaxes to co]lect scveral taxes, separately g~
sessed, may be considered as several warrants to collect the several taxes res
pectively.”

In repleyin, the defet\dant avowed the taking as @ collecior of taxes under several
warrants, some of ‘which were legal “and some 1!1egal it ‘was - beld- that the

dvowry was in the natare of a declz\ratxon, and su&mxent to! enmle the defendant
10 a return.

REPLFVIN for four oxen, four steers, and one cow.

The defendant avowed the taking, by virtue of a Warrant
from the selectmen of Greenland, in this county, directed to
him as collector of taxes for that town in the year 1819, to
collect sundry taxes assessed upon the plamtlﬁ' that year,
amounting in the whole to $150 73. ‘ "

The cause was submitted to the decision of the court»
upon the following facts.
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' ’mt}ﬁ' was taxed ] ) : 'ctmen of Greenland 4%

- For: state tax
county tax.
school tax - -~ -
- town tax . -
minister tax - ‘

,;And 2, war rant, under the hands. and seals of the selectmen,
was delivered to the defendant, requiring him to collect the
-said several sums so assessed upon the plaintiff ;. and notice
swas.given to the plamtlff of. the said spms more than four-
steen.days before the defendant proceeded to take the said
cattle ; but the plaintiff paid only the sum of 3-‘,27

+The selectmen of Greenland had a warrant from the state

,ty asurer, and another from the county treasurer, to assess
Ahe state and county taxes ; but the town tax and minister
tax.were voted to be raised at a meeting, in the warrant for
warning which ;there was no article for the ralsmg of any.
-money for any purpose Whatever

. JMason and_L Bartlett, for the plamtxﬂ'
_ Cutts, for the defendant. :
Ricuarpson, C. J. dehvered the oplmon of the court.
~ The statute of February 8, 1791, entitled « An act for

¢ regulating towns and the choice of town officers,” sec. 11,

provides, that town meetmgs shall be held by virtue of a

syvartant undel the hands and seal of the selectmen, and that

“ the said selectmen shaH in such Warrant mselt the intent
K“ and desxgn of such meetmg, and the subgect-matter of all
@ busmess, matters and thmgs to be consxdered and ‘acted
“upon at said meeting ; and nothmrr done at sai _meeting,

- *“ holden upon or by Vlrtue of snd warrant shaH be consider-

tedas good and valid in law, unless e subject matter

L theleof shall hwe been mserted as. aforeénd » 1’ N, H.
‘E'Laws 243. ' ' o

It is agreed in thxs case, that there was no mentmn of
raising money in ‘the warrant, undel thch the town meetmg
was held, The vote then to. ralse the town and mzmster
taxes is a mere ullity. ‘
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The selectmen are authorized to assess the school tax’”
without any vote of the town on the subject,
that they had warrants from the’ state and county treasurers
to asseds the state and county taxes'; and for aught ‘that ‘ap-
pears, all ‘these taxes were duly assessed. It isagreed;
that all the several taxes ‘assessed upon the plaintiff were
assessed in distinct sams, and that the defendant had a war-
rant to collect the several sums thus assessed: ~ And the
defendant avows' the takm« fox* the puxpose of collectmo* the
said sums. ; : : ‘

Weentertain” no doub’t,” th‘&t', “althdiigh“tme warrant only
was committed “to the “d'efendant',‘ it may be considered a8
several-swarrants;’ authorizing hint ‘to-collect each tax: sepa—'?
rately ; and had he made the seizure for the purpose of col-
lecting the taxes only; which had been legally sessed fﬁei
warrant would ‘have protected him. But the i :
when ohe general-seizure is' made for "ﬂie"purpose of ‘éolléots
ing several taxes, some of which are legal and somie illegal,”
whether the seizure is to be considered as legal or illegal ?*

The case-of - Crepps vs: Durden & another, (Cowp. 640) is"
not in-point, because it does not appear by the report; that
there: was-only  one “general seizureson“all the ~warrants
There may have been a several seizure on each warrant.

In the case of Grenville vs. The College of Physzczans, (1z
JMod.386) it is said, that <“if one distrains for an unjustlﬁa-”
¢ ble cause, yet when he comes to avow, he need not insist’
< ypon the cause for whicli he had distrained; but may Justlfy ‘
“for.any-lawful cause, &c. and the cause for which the dis-
¢ tress in truth was, is not traversable.” And it is fuithes”
said, inthe same case, < Suppose one has'a legal and an ille-’
« gal warrant, and arrests by virtue of the illegal varrant,
‘yet he ‘may justify by virtue of the legal w

arrant.”” And
in:Crowther vs. - Ramsbottom; (D, & E. 654): W’is ‘décided;’
that-in trespass a defendant might Justlfy under a suﬁicxentt
legal proeess; although he ‘declared at the time that heacted’
for another cause. Comyn’s Digest, Pleader 3, K. 14,

It is set‘ded that trespass will wot™ lie” for an excesswe“
distress. 1 Burr. 5579, Hutchins wse Chambers. - The)
however, an exception to this rule, for where six oit
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 hundred - ounces of silver were taken for six shil-
eight pence; the distress being on the face of it ex~
-was held trespass would lie. o 1-Burr. 590.000 7
ion of - trespass for: imprisoning the '«'plﬁlntlﬂ:uﬂﬁ}
heﬁpaxd £11.40s. :the defendantjustified under a warrant to-,
collect £11; and.upon demurrer the plea was held bad: 2
Mod, 177, Hmdmg o8: Feme ;ﬁ 6D ‘Sr K. 131, Moore

VS, Beamant. .

+Where a collecmr of taxes selzed and sold: gGGdS un&ex
several warrants, and it ‘turned out that some of the war-
raits. were for ‘the collectionsof legal, sand-some: for:the col-
leétion .of .illegal ~taxeé;1 the assessors. were held hableqdn
trespass. .. 15.JMass. Reop. 144, Libbey vs: Burnham & a.:

“The rules-.of law to be deduced:from the adjudged casesy
seem to bethese r—If anarrest be made by virtue of $everal
warrants, some. illegal and some legal; if nothing more be
done,thearrest-may: be justified by virtue of the legal war-
rant.: But.if the person arrested be detained a moment by
v1rtue of. the illegaliwarrant; it: is a trespass:~ And where
gOOdS: are.seized by virtue of ‘sevéral -warrants;: some legal
and:some. zillegalz;, the naked seizure may-be - justified by the .
legal warrants; -although-more was seizedthan- was - neces-
sary for the purposes of the legal warrants.. But ifithe goods
are’ sold ‘under “all' the warrants, and the proceeds applied
undé{t all, trespasslies ; because; -although the:legalwarrant
might justify theseizure, it cannot justify the sale of - the
goods for the purpose of sausfymg anillegal claim.- ;

_ Buch being the law, /it is very clear; that, if - the defend~
ant had ‘ayowed sthe taking under the legal warrant only; he
Would have been entitled to judgment ; for it doesnot ap-
pear that he did' any thing more than barely seize the ‘goods.
But the- defendant in:this‘cdse has avowedithe: takmw for the
purpese of collecting all the taxes assessed -upon: the- plaintiff
in the year 1819 ; and the question-is, whether as'some of
the causes for which he avows the  taking are insufficient;
ands‘ame:snﬂiciem,‘ he s entitled toqudgment: for a-return?.
An 'avowry isiin-the mature of a declaration; and-its sufficien-

cy isito be tested by the rules, Whmh are apphcab]e to-des
clarations.
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Tt has- been settled; ‘that if “a man brmg an action, ‘and’
emand two things; and i ppear by his own shewing, that
he can have no'action for one of them; his writ shall’ not"
abate's but if it @ppear that he cannot have the writ he has’
brought for one thing; but may have another Wmt hlS wwrit
shall abate. 11 Coke 45, Godfrey’s cuse.— ;
notes 1 & 8.—5 ‘D»f & E. 246, Harrisonvs. Barnby. =
In the present case, the plaintiff’s state, county, and school
taxes amounted to fifty-six ‘dollars and seventy-tiirie cents ;
he had paid only twenty-seven ‘dollars : for the difference
between these two sums the defendant had good cause of
distress'; and we are-of opinion; thatalthough'he has avow=
ed the taking to be for-a greater sum than was due, yet this’
will not prejudice him'; hestands on the same greund as‘a
plaintiff who-has brought his suit for more than is due j and
thxs shall not prevent him from recovering what isjust due-
: : S Judgment fm* the dqfend(mt. :

 JOSIAH BUTLER ws. DAVID HAYNES, jr.

Where an execution issues after-the: death of hintagainst whot it runs; ]
nullity, nor can its vahdny be called in guestion collaterally. :

The endorser of 'a"writ, who' bhas Decome liable “to pdy costs; may’ pay “withbut &
judgment against him, and.yecover against him vheo. pmmxsed to. mdemml} mm. 2

Assumpsit, for money paid, laid out; and" expended by the’
plaintiff for the usé of the defendant, and ona promiise by the
defendant to indemnify the plaintiff for- endorsmgawrlt at
the defendant’s request, sued out in“the name of thn Bast~
man against 7T. S. Thmsher, and the defendant D H j1'. hlS
trustee.

‘The cause wag tned here, at Septemb"' term, 18~,¢, upon
the general issue ; when'it appeared in ev1dence, ‘that Butler
endorsed the writ brought in Eastmian’s name against Thrash-
er and trustee, at Hoynes™ request, that in January, 18
Thrasher vecovered judgment against Eastman for: ‘%195 81
costs”of suit ; that execution 1ssued against Eastman, August
10, 1819; and was returned “non est inventus” to September'
term, 1819..  After the return of’ the execution, @ scire fucias
was brought against Butler, whe voluntarily paid the said




