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üuu,rButler endorsedcase, that the atin this writIt appears

Havru^, ir-defendant, that wasof the renderedjudgmentthe request
costs, againstand an execution issuedEastman for thatagainst

“ est inventus” From theseand was returned nonEastman
it isliable, and notfacts, that Butler disputedit. wasappears,

that he the costs.paid
hisis to retainthat the entitledWe are of plaintiffopinion,

must beverdict, and that there
theJudgment plaintiff.for

HILLSBOROUGH, TERM, 1823.OCTOBER

vs. JAMESON.MAJOR RILEY JAMES

title, inof ishe consideredWhen without color posses-one enters into land any
whatsion of oí than heno more land actually occupies.the

of title.oflanri, some colora withoutThere cannot be conclusive possession
intoenters lantUhaving noan of failieixageWhen infant of fourteen years,the

he shown.right, until the contraryhe will be enter i.uhis owntopresumed

enteringandThis forwas an breakingof trespassaction
1817,Antrim, county, in the yearthe in in thiscloseplaintiff’s

grass.and and theaway plaintiff’scutting carrying
1822,term,at uponThe cause tried here Octoberwas

general at the trial evi-Neither offered anyissue. partytiie
; so the real questionthatdence of title except possession

land.first of thewas,them who gainedbetween possession
15,of No. inlot.writdescribed in the was partThe close

evidence, 15; No. on botliin that layand itAntrim appeared,
in onriver, and that the locus thelaysides of Contoocook quo

; 1805, theof river that to the yearwest side the previous
which theof the lot onlayentered into that partplaintiff

theown,and as hisriver,east side of the it claimingoccupied
lot; lie underwas no that enteredwhole but there evidence

anycolor actualtitle,of or that lie took posses-particular
side of thesion of lot,of lav on the westthat the whichpart

year 1806,river, thatuntil he parithe when entered upon
and acaused of it wood and timber.portion to he cleared of
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evidence,It in defendant,that the inappeared, the year
1805, in with an and aeldercompany brother, en-younger

upontered inlocus and tookthe quo, wood,and carried away
the adefendant then of ofminor thebeing yearsfourteenage

in mother,theonly, of his atliving family beinghis father
;that time dead but evidence,there no thatwas the defen-

under,dant orentered the command his orby mother,of any
other person.

The court instructed that as the hadthe jury, plaintiff not
shewn color ofany title under which lie entered theupon
lot, his theentry of the lot which eastupon part thelay upon

1805,river,side of the wholethe lot toclaiming previous
did not him of ofgive possession that the lot whichpart lay

;on the west side of histhe river in 1800that was suf-entry
ficient evidence him to action,to enable maintain the unless
the were satisfied that the hadjury defendant ta-previously

;ken if, 1805,inthat the defendant in hispossession entered
own as ifmust beright, the didpresumed, contrary not ap-

it ofpear, which,was evidence under the circum-possession,
stances, verdict,entitled him to a unless the believedparty
that he afterwards abandoned the possession.

aThe returned forjury ;verdict the defendant and the
moved court aplaintiff trial,the to new ongrant the ground

that hadthe beenjury misdirected.
.Burnham,R. Fletcher and for the plaintiff.

Mhcrlon, for the defendant.
Rschaiidsoíy, C. J. delivered the of theopinion court.
As it distinctly at theappeared, cause,trial of this that

the had enteredplaintiff thatupon of lot 15No. whichpart
on eastlay the side of river, lot,the the wholeclaiming pre-

vious theto of theentry defendant that of the lotupon part
which on thelay west side of ;the clear,river isit that if
such entry and claim on the of the himpart plaintiff gave

ofpossession the lot,whole the first of the defendantentry
misdirected,was tortious, the werejury isand the plaintiff

aentitled to neiv trial. The first en-is,then did thequestion
claim,try and of the plaintiff himgive of the wholepossession

lot ?
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“if a man hath cause to enterLittleton intosays, any
*llands in divers in same iftenements towns one hecomity,or
” lands, tenements,of orinto one the whichparcelenter are
“ town, lands, tenements,in name of all thein one the or in-
“ toto which he hath enter within all the towns of theright
“ he shallsame such have ascounty, by entry good posses-
“ sion the landsof all andand seizin tenements whereof he
“ ifhath as lie hadtitle of entered indeed intoentry, every

”*f. Litt. sec.parcel. 417.
Littleton,to this rule ofAccording general an into.entry

of of land in the sameone in thecounty,several parcels name
of theall, a co-exténsive with ofright en­gives possession

rulethis must beCoke that under­try. generalBut says,
“ oflimitation, man,astood this that the toentrywith re-­

freehold,or musthis inheritance ensue hiscontinue action
“ is reason,for of same and this the as herecovery the

is to lands in thethe rule limited same :says, why county
“ counties,if lands lie inFor the several there must be sev-
“ “entries,”actions, anderal severalconsequently So if
u me,disseize ofthree men three severalseverally, acres of
“ land, and I acre,inall one enter into onebeing county, in
“ acres, this isof three for nothe name all good more but
41 into,I becauseacre which entered eachthat disseisor is a
“ freehold,of as Itenant andseveral the must have several
“ land,for ofactions them theagainst recovery so my entry
“ 251,Co.several.” Litt. a b.must be &

“says, If I one of oneCoke enfeoff acre of ground upon
“ condition, at Iand another time enfeoff the same man of
“ acre, inanother the same county, upon condition also, and
“ broken,conditions areboth the an intoentry one in the
“ sulficient;both is notname of lor 1that have no toright
“ land,the nor action to same,recover the but a ;bare title
“and severaltherefore entries must be made into the same,
“ ;of thein several conditionsrespect but an entry into one
“ land, in land,of the of allthe name thepart subject to one
“ condition, is thegood, although beparcels several, iaand
“ 252,several towns.” Litt. b.Co.

“says, further,Coke diversity,that some do atake when
“ entryan shall vest estate,or divest an there mustthat be

vox,, hi. 4
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“ but wherethe several parcels, pos»several entries into theRiley
vs. “ man,is the freehold in law is insession in but the heirnoJameson.

“ enteretb, the into one redu-general entry partthat there
“ therefore,: and if theceth all into his actual possession
“ for main,aa inort orinto generally,lord entereth parcel
“ broken, or the aa condition disseisee intothe forfeoffor

the shall not vest nor indivestgenerally, entry“parcel
15,“ cases, for Co. Litt.or but that b.parcel.”these like

‘of the word whenpossession,’The precise meaning appli-
lands, aware,to is not defined. We are not thated easily any

of it has ever been Littleton Coke,definition andattempted.
;to illustrate the subject itattempt by andonly examples

useful, case,inbe the to ourmay present pursue inquiries
it still■ relation to further.
settled, a is shewn,It that title to landis well when pos­

title,be un­shall to have thepresumed accompaniedsession
Thus,is dieda inthe shewn. wherecontrary persontil

him from histo ances­of which had descendedlandpossession
and on hischildren, death the wid­tors, a andwidowleaving

held,it was that the in-­and retained possession,enteredow
was, aswas inthat she possession guardianof lawtendment

children, her not been withentry having accompaniedherto
inconsistent with that character. 5declarationsoractsany

Van 157,Hoesen.­—­7 ditto66, ux. vs. Jack­ByrneJohnson &
De Waltz.vs.son

“ rule, ofthe doctrine adverse posses-*thata settled. It is
be made outand not to infer-bytaken strictly,beis tosion

“ Everyand presumptionclear positive proof.ence, bybut
“ to title ofin subordination the theoffavor possession,is in
« ditto 367.157.­—­129 167.­—­1 dittoJohns.owner.”true

said, “if One enter301, onit is that16in JohnsonAnd
title,claim, of the law ad­or colorortitleanywithout“land

to thesubserviencein legalto bethe possessionjudges
“ therenderwill holdingofno length possessionand;owner
“ : if a man enter onbuttheof ownertitleto theadverse
“ title, no existsand privitycolor oforclaimland, without
“ on-ner, such after-and personand the realhimbetween

that,title,“ fromaconsiders goodhew-hat.awards acquires
adverse,” 44,18 Johns.becomeshis possession“moment

355.
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land, extent,deed,a a or 8rman enters into underWhen
ofanother,as heir to such will allhim possessionentry give

;the land which the enters embracestitle under which he
is hisbecause he toenter,presumed accordingto claiming

marked,title. The bounds of be thehis will bypossession
extent,lines and ormonuments his or bymentioned in deed

the deed or of For this ithis ancestor.possession purpose,
is enters, aimmaterial, betitle,whether which hethe under

one,valid 40,or not. 4 Mass. 418.­—­18 Johns. JacksonRep.
vs. Wheat.

title,But when a ofor colorman into landenters without
title, histhe law to extendfurnishes him with no intendment

is aAs bepossession his actualbeyond strangeroccupation.
title,theto the law him a to all the linesconsiders stronger

;and monuments which whatever berelate to the title may
the extent of his claims of law him inthe deemspossession,

of muchso as hepossession only actually occupies.
In the case of the the KennebeckPurchase vs.Proprietors of

Parsons,Mass. C.Springer, “When(4 Rep. 418,) says,J.
“ a seized,disseizor claims to be his andby occupa­entry
tion, his seizin than hiscannot extend farther actual exclu-
“ sive occupation.”

“ abar of has title,In order to the whorecovery plaintiff,
“ defendant,a in the strict hasby possession proof always
“ that the first wasbeen not takenrequired, only possession
u owner,a claim to the real butunder hostile that such hos-­
et ofhas existed on tenants. It isthe part succeedingtility
“ should be markedalso that suchnecessary possession by definite

”“ in Brandt vs. 1 157.­boundaries. J. Johns.Spencer Ogden,
23,—2 ditto h. 234.­—­10 ditto477.

cases, true,isare it whereThese was set inpossession up
the title. But weto that in all ca­opposition legal apprehend,

ses, a relieswhere naked as evidenceparty possession,upon
title,of his claims must be as ac­considered bounded hisby

Thus, a istual where lot intooccupation. divided fencesby
enclosures, enclosure,several an and of oneentry occupation

lot,the whole no enclo­claiming of othergive possession any
sure, to a man who enters without color of title. There is
no that 2doubt naked be of title.possession evidencemay
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Johns.24.­—­10 355 —2 111,ditto Saun. Allen vs. Rivington.—Cro.Riley

437,El­ iz. Bateman vs. Allen.­—­16 317.Johns.Jameson.
But from of case,the nature the mustnaked bepossession

actual The constructive which thepossession. possession,
title,law a in such aannexes to cannot exist case. There

entrycan be no Anconstructive partnaked uponpossession.
land,of a whole,of color oflot the withoutclaiming titles

no of whichgives entrythatpossession any part, except upon
could,is made. If it an of a lotentry upon might givepart

actual of all the land in a orpossession town county.
We have a law,taken much broader ofview the relative

land,theto of than is for thepossession absolutely necessary
decision of useful,the case. But it seemed to uspresent
to consider the nature of that which follows ti-possession
tle, in andorder that the between that naked pos-difference
session, title, mightor without be morepossession distinctly
seen. The of the law on this to the castssubject,application

us. isnow before entered the landvery easy. uponRiley
river, ofof to theeast the the defendantentryprevious up-

entered,of : antion the land river he claimingwest the the
entered,was no that hewhole lot But there evenpretence,

title,color of or thatunder he was ever the landupon west
river, entry1the to he ofpreviousof the defendant. It is

clear, then, his naked of thethat laud ofpossession cast the
not,river, a claim lot,with of the whole did inaccompanied

of that oflaw, him the lotpart whichgive possession lays
river, and this must beof the overruled.objectionwest

case,in thisis another toobjectionThere the instructions
to the whichwere must hejury, examined.givenwhich They

defendant,althoughtold, thethat when he enteredwere upon
old,land, only fourteen and wasyears livingwas in histhe

must,family, he bemother’s to enter in hispresumed own
theunless contrary appeared.right,

is no doubt that a minor landThere takemay by purchase,
2, 16,Co. Litt. b.­—­12descent. Mass.and Parkerby Rep.

B.vs. i.Lincoln Comyn’s Digest, Enfant,& a.­—­
clear, land,It is anthat actual anequally by entry upon

3,407,infant disseize the owner. Litt. sec.may 408.—Perkins47.—Co.
180,L­ i­ t­ t. b. note 56.­
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father, andhis entering Riieywith up­infant livingWhether an
in his lather’s employ-­enter Jameson,toland, be presumedon must

case. Some havethein v^v-■.presentbe decidedittent, need not
to his minora is bound supportof that latherbeen opinion,

tocliiidren, supporthave sufficient propertyeven when they
2 Mass.themselves, ability,of sufficienthe beprovided

415, .vs­97, Howard.Dawesvs. Dow.­—­4 dittoWhippleRep.
as father is bound to supportit so aclear,isAnd that long

2 Mass.to services.children,minor ishis he entitled their
145, vs. Everett.vs. do.113, DayBensonRep. Remington.­—­7

do, as naturala has to guardian,But nothingeven father
children, 55, vs. Calder.—Co.Litt.2 Rep. Mayofwith the land his Mass.

, note 66.b,8­­ 8­­
ina fatherfromgrounda cmdifferentBut mother stands

her chil­is bound to supportto children.her Sherespect
standand inability, theyof sufficientisdren when sheonly

relief, 97, Dawes vs. Howard.­—2Rep.4 Mass.ofneed
76, vs. Mart­Dow.­—­4vs. East415, Cooperdo. WhippleMass.

566,—6675, BrownFreto vs. JohnsonMass.in.­—­4 Rep.
487, Commonwealthvs. Murray.vs. inneyRogers.—4Wilks ­ B­

at;her minor childrensupportsWhile a actuallymother
andservices,■ to theirentitled theysheher own expense,

inher Buttobebe employment.fepresumedmay perhaps
did thatcase, the mother maintainedit not appear,presentthe

mayHe hadat own haveexpense.herdefendant pro-the
:him themaintain and mother notto havemaysufficientperty

her children.to maintain isability Thereof sufficientbeen
circumstance,fromto the thatno thepresumethen ground

mother,his that tooklived with he ofpossessiondefendant
evidence,There Wasin in her no thatthe risrhl.loens quo

are ofhad color of title. We thereforeshe any opinion,
that, as ofthe took the landdefendant topossession previous

(he of the the had aparton defendantany plaintiff,entry
theto until shewed a.right plaintiffretain the possession, right

to is entitled to;the and thethat defendantpossession
on the verdict.Judgment


