CHESHIRE, OCTOBER TERM, 1823.

by statute, that if it shall appear that the creditor has no..
Jjust cause for an application for a seire facias, the debtor shall
be entitled to double costs. Now. if debt can be.maintained,
the debtor will be deprived of the advantages which these
provisions were intended to give him. And we. are of opin-
ion that there mustbe . ‘

Judgment for the cleﬁnclant
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SYLVESTER POWERS »:. D. B. 3PEAR.

Where two have incurred the forfeiture of apenalty under a-statute, debt may be
brougit and maintained against one only, to recoverthe penalty.

In debt, a defendant can take advantage of the omission of a persan, who ought (o
have been madea defendant, only by @ plea in abatemest.

THis was an action of debt, brought to recover a pendlty
aliewed to have been incurred by the defendant, by~ suﬁ'ermg:
his horse to go at large upon the highway.

The cause was tried here, at April term, 1823, upon the
general issue, when it appeared in evidence, that the horse,
alleged to have been at large, was the joint property of the.
defendant and one Ebenezer Spear, and at the time under
their joint control. "

It was objected, that as the owners of the horse had incur-
red the penalty, the action must be brought against both,
and could not be maintained against one only. But the court
overruled this objection ; and a verdict being returned for the
plaintiff, the defendant moved the court for a new trial.

H. Hubbard, for the plaintiff.

J. €. Chamberlain, for the defendant.

By the court.—The question, which this ease presents for
eur decision, is, when two have incurred a forfeiture to be
recovered in an action of debt, whether the action can be
maintained against one of them ? '

In the case of Hill and wifevs. Davis, (4 Mass. Rep. 137,) it
seems to have been the opinion of the court, that debt for a
forfeiture must be considered as an action ex contmctur and
governed by the prmc:ples applicable to that speczes ‘of ac-
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tion. But in the case of Bastard vs. Hancoclb, {(Carthew 861)

W; ch ws debt for a forfeiture, the jury returned a verdict / -

avamst one of the defendante, and infavor of the rest ; and it
was moved in arrest of judgment, that the action was found-
ed upon contract, and could not be supported against ome of
the defendants alone.  But the court, after great debate,
says-the reporter, unanimously resolved, that the action was
founded on'a tort; and not upon a contract; and the plaintiff
had judgment.

The same point was decided in Furdymanvs. Whitaker et a.
(2 East 513, note—1 Chiit. Pl. 33.—Buller’s N. P. 188);
and we are inclined to think, that'debt for a forfeiture must be
considered as debt ez delicto, and: that it -may be brought
against one, or more, of those, who have incurred the forfeit-
ure; without joining all.

“But if -this were to be considered as an action founded up-
on acontract; the defendant could take no advantage, in this
stage ‘of ihe proceeding, of the omission of a person, who.
ought to have been made a defendant. For that is matter, of
which he could avail himself by a plea in abatement alone.

1 Saunders 291, b. note 4.—1 do. 154, note 1.—1 Chitty’s PI.
29
- We are therefore of opinion, that there must be

Judgment for the plaintiff.
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HAVERHILL AND FRANCONIA IRON MANUFACTORY
s,

JONATHAN BARRON et ql.

A eollector has no authority to sell the land of non-residents, for taxes, until he hag
received a copy of his tax list from the deputy soc\etdky of state.

Tars was- a yrit of eatry, in which th‘edemandants count-
ed upon t their seisin of a tract of land in Bath, within twen-
ty years, and upon a disseisin by the tenants.

The cause was tried here, at May term, 1893 upon the
general issue. 'The demandants, having shewn a seisin with-




