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tion. But in the case of Bastard vs. Hancoclb, {(Carthew 861)

W; ch ws debt for a forfeiture, the jury returned a verdict / -

avamst one of the defendante, and infavor of the rest ; and it
was moved in arrest of judgment, that the action was found-
ed upon contract, and could not be supported against ome of
the defendants alone.  But the court, after great debate,
says-the reporter, unanimously resolved, that the action was
founded on'a tort; and not upon a contract; and the plaintiff
had judgment.

The same point was decided in Furdymanvs. Whitaker et a.
(2 East 513, note—1 Chiit. Pl. 33.—Buller’s N. P. 188);
and we are inclined to think, that'debt for a forfeiture must be
considered as debt ez delicto, and: that it -may be brought
against one, or more, of those, who have incurred the forfeit-
ure; without joining all.

“But if -this were to be considered as an action founded up-
on acontract; the defendant could take no advantage, in this
stage ‘of ihe proceeding, of the omission of a person, who.
ought to have been made a defendant. For that is matter, of
which he could avail himself by a plea in abatement alone.

1 Saunders 291, b. note 4.—1 do. 154, note 1.—1 Chitty’s PI.
29
- We are therefore of opinion, that there must be

Judgment for the plaintiff.
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HAVERHILL AND FRANCONIA IRON MANUFACTORY
s,

JONATHAN BARRON et ql.

A eollector has no authority to sell the land of non-residents, for taxes, until he hag
received a copy of his tax list from the deputy soc\etdky of state.

Tars was- a yrit of eatry, in which th‘edemandants count-
ed upon t their seisin of a tract of land in Bath, within twen-
ty years, and upon a disseisin by the tenants.

The cause was tried here, at May term, 1893 upon the
general issue. 'The demandants, having shewn a seisin with-
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intwenty years, the tenants attempted to shew a title, under
a sale of the land in the year 1812, for taxes assessed upon
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it, as land of a-non-resident, in 1811 ; but it appearing inevi. “wv

dence, that the collector, who sold the land, did not receive
a copy of his list from the deputy secretary, previous to the
sale, agreeably to the provisions of the 4th section of the act
of December 10, 1796, entitled, ““an act for taxing the

¢ lands and buildings of non-residents,” the court -directed

a verdict to be taken for the demandants, subject to the
opinion of the court, upon the case above stated.

Fletcher and Young, for the demandants.

Bell and Goodall, for the tenants.

Ricusrpson, C. J. The question, which this case pre-
sents for our decision, is, whether the unimproved lands of
non-residents can be sold for taxes, by a collector; before he
has received from the deputy secretary a copy of his list; de-
livered to the said secretary, in pursuance of the provisions
of the statute 2 The statute of Decemher 10, 1796, en-
titled, ‘*“ an act for taxing the lands and buildings of non-resi-
dents,” provides, that the unimproved lands of ‘non-residents
shall be taxed, in the respective towns, their: equal propor
tion of all state and county taxes ; that the selectmen shall
make out and deliver to the collectors a list of the: assess-
meats, on or before the 30th May, annually ; that on or be-
fore the eighth day of the next session of the general court,
after the assessment of the taxes, the collector shall deliver
to the deputy secretary a copy of his list of such taxes,
which the deputy secretary is to keep until the first day of
September, and is empowered while the list remains in his
hand. to receive the taxes, and give a discharge ; that at any
time after the first of September, onapplication made to him
by the collector, the deputy secretary is to return to the col-
lector a copy of the said list. ¢ And after the said first day
¢ of September, any of said. collectors, who' may have re-
¢ ceived copies of their lists from said deputy.secretary,”
shall proceed to advertise and sell at auction ¢“so much of

¢ each delinguent’s estate as will pay said taxes, ’Vlth inci-

¢ dental charges.”
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We are of opinion, that a collector has no autherity, under

Bamn et ak: thxs statute, tosell land; until'he has received from the: depu-
e ty secretary, a copy of his'list. The lists are sent to the:

secretary toenablehim to receive- the taxes-; andhe is au~
thorized to receive them until a copy of the: list is returned
to the collector.  When;, after the 1st Sept. the collector
demands -and receives his copy, the power of the secretary
toreceive thetaxes is suspended, and thenthe collector may
proceed tosells  The utility of this provision is'very obvious.
Forif the collector were: permitted to sell before he receiv-
ed the copy, and thus suspended the power of the deputy sec-
retary, the collector might be selling the land in one place,
while the deputy secretary was receiving the tax in.another.
To prevent this confusien, the statute confers the. power to
sell upon collectors, who may have received copies. of their
list from the secretary, and upon them alone. This is the
plain letter of the statute, from which there seems to be no
reason to depart. - Indeed, we think some provision of the
kind-was essentially necessary ; and whether this is the best
that could be made, isnot for us to say. In the present case,
the collectar proceeded to advertise and sell the land, before-
ke received a copy of his list.. This, we think, he was not
authorized to do ; and acting without due warrant of law, his
doings.are void, and there must be
Judgment on the verdict.

= @S

THE TOWN OF HANOVER vs. SAMUEL EATON et al.

The eelectmen of: a- town, being ex officio overseers.of the poor, may bind the:
(own; by d'contrdcet, not fo take mvantage of any defects in a nutice given by
another town, that a pauper has been relieved.  And, if such contract be made
_gxpressly in bebalf of the town, the selectien will not be personally answera-
‘ole for-the breach-of it

This was an action of assumpsit, upon a written agree-
ment, as follows :

<« The subscribers, in behalf of the town of Weare, here~
“by acknowledge notice to have been given us by the se-
‘“lectmen of the town of Hanover, in velation to the support
¢ of the family of John Kimball, for which said selectmen of




