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it is true, that courts do not in general allow compound in- - Dow et a.

terest. 17 JMass. Rep. 417, Dean vs. Williams.—1 Binney
165.—1John. 137, : .

But it is very clear, that they do not refuse to-allow it, be-
cause it is illegal ; for in many cases, where it is-reserved
by the contract of the parties, they do allowit. 1N, H.
Rep. 179, Pierce vs. Row.~—2 Mass. Rep. 568.—~4-D. & FE.
618,  LeGrange vs. Homilton—2 H. Bl. 144, 8. C.—2
Ves.Jun. 15 Morgan vs. Mather.—8 Mass. Rep. 455.~~1Peere
 Williams 652, Brown vs: Barkhami— Ord on Usury, 36.

We are, therefore, of opmion, that the actlon cannot - be

supported on this ground:
Judgment o the verdicts

- @B Paser

-

FRANCI3 COGSWELL AND ELIZABETH, HIS WIFE,
vS.

LYDIA TIBBETTS.

& wife dogs not forfeit her right of dower by committing adultery, unless she
elopes with the adulterer.

Tms was a writ of dower, in which the said Francis and

Elizabeth, in her right, demanded dower in certain real estate.

in Dover, whereof John G. Tibbells, late the husband of the
said Elizabeth, was seized during the coverture.

The defendant pleaded in bar, ¢ that the: said Elizabeth
““heretofore, and in the life time of the said J. G. T and
¢ during her coverture with, and while she was the wife of
¢ the said J. G. 7. towit, on the 10th June, 1819, at Dover
“aforesaid, of her own accord, and without the. license or
“¢ consent; and against the will of the said J. G. 7. and in
¢¢ the time when the said J. G- T. was on a voyage to Ku-
‘“rope, committed the crime of adulfery, with the said
¢ Francis Cogswell, and thereupon, then and there, and con-
< tinually .thereafterwards lived. in.adultery with the said
“ Froneis, during the whole life of the said- J. &. 7. to
¢ wit, at Dover aforesaid—and the said Zydia, further in
“ fact, says, that the said J. G, T. in bis life tm‘e} was
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Cogswell et u. *“ not at any time, aftex the said Elizabeth so committed the
2L
Tibbetts.

“ crime of adultery with ‘the said Francis, voluntarily or:in
“any other mamer reconcxled to the said Elizabeth, and

,“thls”&c i

- To'this plea; the demandants demurred

RICHARDSON, C. J. delivered the opinion of the court

It seems, thatat the cormmon law, a woman did not forfeit
her dower by committing adultery, ‘even when she eloped

awith ‘the adulterer.

But the “statute of Westmmster 2, -tap. 34, expresﬂy
plovxded that, if a wife voluntarilyleft her husband, and-de-
parted, and dwelt with the adulterer, she should lose her
dowér; unless hér husband became reconciled to her, and per-
mitted her to cohabit with him. Bacon’s Ab. “ Dower,” F.

It is very clear, that under this statute, there could be no

~forféiture without what is denominated an elopement. Per-

kins, sec.” 354,-355.—~2 Bl: Com. 130.—Comyn’s Digest,
« Pleader” 2, ¥. 11.—1Roll’s Ab. 680.—Co. Litt. 32, 0. &
b—Comyn’s Digest, ¢ Dower” F. 2.

In Rastal 224, the forms of the plea may be found, and a
replication denying the elopement. The form of a similar
plea may also be found in Story’s Pl 352. The forms of
pleading shew, that the elopement is the cause of the forfeit-
ure. ‘ :
~ o work the forfeiture; it “is not necessary; that: the wife

‘should voluntarily leave the husband ; for if, after she has
‘been taken away against her will, she' consents to abide with
. the adulterer, it will be deemed-an elopement. 1 Roll’s Ab.

680 - Perkins, sec. 354. .

And to constitute an elopement, the wife must not.only leavc
the husband, but go beyond his actual control. . For-if she
abandon ‘the husband, and goes and lives in adultery, in a
house belonging to him, it is said not tobe an elopement.
Perkins, sec. 855.—1  Roll’s f.ﬁb.~ 680.~'——Fitz, . N B.
150. ‘ :
“And it seems, that the consequences of -an elopement are
not only & forfeiture of dower, under the statute, but a for-
feiture of the right to use the husband’s credit, even to obtain
necessaries. 1 Ld. Ray. 444i—1 - Salk. 116.-——12 ‘Mod.
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Rep. 244.—1 ,Stmnge 64‘7 Morris vs. .Martm —2 difio chswen et u.

1214, Bolton vs. Prentice.

Tlhbetts

Uponlooking into the plea in the present case, we find, that

it is alleged, that the demandant, Elizabeth, committed adul-
tery on a particular day, and thereafterwards lived in adulte-
ry, during the life of her late husband, ke, lier late husband,
‘being absent on a voyage to Europe ; but there is no allega-
tion, that she left her husband, and departed, and dwelt with
the adulterer. Notwithstanding any thing alleged in this
plea, she may have continued to reside in the family of her
late husband, during the whole time mentioped in the plea ;
and however gross her conduct there may have been, during
the absence of = her husband, it 1s.very clear, it does not
amount to an elopement.

The plea must be adjudged msufficient, and there must be

Judgment for. the demandants.

>80

JAMES HUBBARD vs. CLARK WEN'TWORTH..

A debtor’s body is not exempted {rom arrest in this state, because he has beew
committed in execuation in Massachusetts for the same debt, and been there dis-
charged, upon taking the poor debtor’s oath.

Desr, upona judgment rendered by the justices of the cir-
cuit court of common pleas, holden at Ipswich, in the county

< of Essex, inthe commonwealth of Massachusetts, on. .the.

first- Monday-of March, 1821
The defendant alleged, that execution issued upon the said
* judgment; on the 24th March, 1821, by virtue of which his
“‘body was arrested and committed to prison, from which he
was discharged on the 23d July, 1821, upon taking the poor

debtor’s oath, in pursuance of the laws of Massachusetts,

whereby his body became exempted from all further liahili-
ty to be arrested for the same cause, by the laws of that
state : he therefore moved the court to award execution in

this case against his goods and estate only, and not against his.
body.

Burleigh, forthe: plamtlff
Hodgdon, for the defendant.




