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EBENEZER LUND o LEMUEL PARKER ef a.

E’Vhen one mm enters npon the land of anothel withont color of title, his posaess
siof is presumed t0'be in subotdination to the title of the legal’ nwner, antil e
shews the conteary. . )

Baz wnen an entry is made under cclom of title, howevet defective the t\tle may
be, heywhe enters, is presuniedio claim according to his title; andihis possession

to be adverse to all other titles.

‘Wihen Oné man enters apon the tand of Aunvther; and actudlly turns the ownerout
of . possession, orresists the entry of the owner, 1his.is, evidence that the possess
ston of him, who so enters, is adverse.”

Under cerain cirenmstancges, the lengih of-time, whigh the possession; has. been
enjoyed, may he eyidence, that i 1t 1s a_uverse

TRESPASS, for breakm :md entermg the plamtlﬁ"s closejl
in Brookline, in this county.

The cause was tried here, af October term, 1823 upon
the general issue ; when the plaintiff, in order to. m’lke out
his title, proved that in 1786, Samuel Chamberlam took pos~
session of the land, and died i in 1784 ; that after his_death,
his son, Wilder (“)ambcrlam, was in possession, andhavu by
his will, directed his executcr to sell all his zeal estate, dled
in 1812. In 1813, the executor sold the locus in quo to the
plamtxﬁ'

On the part of the defendants, it appeared in evxdence,
that the locus in quo was within the bounds of land original-
ly granted to the proprietors of Dunstable, who, on the 10th
October 1786, granted it to one Jonathan Lovell, by whom
it was conveyed, on the 29th April, 1794, to Noah Lov
whose title the def'endant Lemuel Porker, now has.

It did not appear, that Samuel Chamberlgin entered qndar
color of any title whatever and there was ev1dence? that
Wilder Chamberlain entered in _the life of Samuel, who re-
hnqum’hed his possession.

It appeared in evidence, that, in 1811, the defendmt en~
tered upon the Jand, claiming it

In 1780, Samuel Clmmberlam clea.red a portmn of thg
land, and enclosed it with a fence ; but it did not appear,
that any body had done any thing upon the hmd, since his’
death, except cuttnw wood and timber,

The court instructed the jury, that, as the defendant madg

eut a legal title, in opposition to which the plamtltf set
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‘that the possession of those, under whom the plaintiff claim-
gd, seemed to have been uninterrupted, from 1786 to 1811,

“and if that possession was also adverse, the plaintiff was en-
titled to.a verdict ;. that .if the jury beheved that Samuel

- Wilder -Chamberlain. then entered as heir, his -entry under

“thing in it; which could lead to the presumption, that it was
-adverse 3 if, ‘therefore, - the jury believed, that Wilder

~dantsswere entitled to a verdict.

“Ricuarpson, C.J. delivered the opinion of the court,

+ color-of title, is sufficient evidence of a seisin, in the posses-

7338 Sinith vs. Lomllard --16 ditlo . 314..

“avail ‘himself of possession as'a bar. to the legal title, he
rmust “shew ‘not only an undisturbed possession for twenty
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up possession ; the latter would pot prevail, unless be shew=
ed an uninterrupted, adverse . possession, for. twenty years 3

Chamberlain - continued in possession_till his death and that

color of title by descent, must be presumed to be adverse,
unless the ‘eontrary appeared. . But, if Samucl Chamberlam
surrendered the possession to Wilder . Chamberlam, without
deed, then Wilder Chamberlain entered without color of
title, and his possessmn could not be deemed adverse, unless
there was something in the nature of it, which might give
it that character ; and that there did not appear to be any

Chaviberlain entered in the life time of his father, the defen-

The jury returned a verdict for the defendants ; ,and the
plaintiff moved the court to grant a new trial, on the ground
that the jury had been misdirected.
~Farley, for the plaintiff.

i Pama and Laaiprence; for the defendants

“There is no doubt, that possession of land without title, or

sor; to entitle him to hold the land, against every person,
who can shew nobetter evidence of title. . 2 John. 22, Jock-
son s, “Hazen.—4 ditto 202, Jackson vs. . Harder.-»—ly() ditto

“But, when he, who'is m possession of' Iand attempfs to

years, but a possession adverse to the title of the Iesral own-
er. ‘In settling the question, whether possession is adverse
or not, every p“esumptmn is to be made in favor of the legal
hﬂe The law presumes, ‘that: the posse‘sswn has. gone with:




HILLSBOROUGH, APRIL TERM, 1624.

the title, until the contrary is shewn. 10 JMass. Rep. 146,
Codman vs. Winslow~--4 ditto 416.

There are various circumstances, by which: the character
of possession may be determined. - If one man enters into
the land of another; who has the legal title, and  actually
H{urns. him. out, and eontinues in -possession; such actual
‘ouster would be strong evidence, that the possession-was ad-
‘verse.  So, actual resistance to the entry of the owner would
be decisive evidence of adverse possession. o

And when an entry is made under color of title, hnwever
defective that title may be; he, who enters, is: presumed to
claim, according to his title, and his possession to be .ad-
verse to all other titles. 13 John. 118, Jackson vs. Ellis.—
18 ditto 40, 355.

Thus, where one received a deed, conveyingto hlm a lot of
land, and went into possession under his deed, it turned out
afterwards that the grantor had title to only one ninth part
of the land, as a tenant in common ; it was held, that aghe

~entered under a deed, cénveying‘ the whole; he.must: be
“deemed to have entered, as sole owner of the whole, and
that his possession must be considered as adverse.. .13 John.
406, Jackson vs. Smith. '

Under certain circumstances, the time;: durmg thh pos-
session has been enjoyed, may atford a strong presumption,
that it has been adverse. © Thus, where one. tenant. in:com-~

' mon continued in possession thirty-six years, receiving all the
rents and profits, without any claim by the other tenant ; it
was held, that a jury might presume, from these circumstan-
ces, an actual ouster, and adverse possession.  Fisshar vs.
Prosser, Cowp. 217.—1 Caine’s Rep. 83, Vandyck vs. Vanburen.

An open, visible possession, for fifty years, and this known
to those who had the legal title, without any attemptby them
to assert it, seems to have heen held to be :conclusive. eyi-
dence of a disseisin. - 6 JMass. Rep. 229, Bost. Mill Corp, s,
Bulfinch. '

Where one continued in possessxon more than thlrty years,
making valuable improvements, receiving all the rents and
profits, and claiming an exclusive property in the land, it was
held to be abundant evidence of adverse possession. 10
JMass. Rep. 464, Cummings vs. Wyman.

; fl~5,‘

Lund

vs
Parkeret a.




'HILLSBOROUGH, APRIL “TERM, 1684,

a'man"eﬂfers “into‘ land 7 %hdﬁt "'7(3‘10»'1" of : fi‘ﬂé', 'ﬂle

“piker 4 ditty 230,390 =29 ditto 102,163, 174 -6 ditio 197,
Smith vs. Burtis.-=-10dilto 475:-:12 ditto 86518 ditlo 537.
216 ditto- 301 -1 Caine’s Rep 858, Jackson vs. Eowen.

Tri'the ‘present case, the defendants shewed ‘a title.  The
“plaititiff ‘relied upon an adverse possession in those, under
whomhe claimed. for more than twenty years.: It appeared,
that Semuel Chamberlain entered upon the fand in-1780 ; but
‘there wis noevidence, that he ‘eitered under any title, or
‘eolor of title ' 'fior was'there ‘any thing in - the characteriof
‘his possession,-from which it 'would have been competent for
“ajury to infer; that it was adverse. After the death of Sam-
‘el Chamberlain, hisson, Wilder; vwas in possession 3 but'ii
“did not ‘appear, that there was any ‘thing ‘in‘the nature of his
‘possession, which could give it the charscter of adverse’ pos-
session, unless he had entered as heirfohis Tather. Tt 4vis
sikimitted to'the juiy te say, whether he hadiso entered anc’f
they found that he did not. ,

CAlE the possession, then; on whichthe ‘p?'la'im,ifffmﬁefd, kg

hout eolorof fitle, and must be presumed to be in sib-.
‘ordination to the legal title, until the contrarv is shewn.:
“Thls prestmption is not enly reasonable it itself, but s well

ted by “duthorities. Where “a tian enters” upon -the

Yand of another, ‘Wwithout pretence ‘of title, he is entitled to
o presumptron in ‘his favor. ‘Our statute, which gives an
‘allowance for improvements mads ‘upon and, o him who hLas
heenin’ possesswn six years under @ supposed Tegal itle,
‘makes no provision for him who ‘enters without title.

Weare, therefore, of opmmn, that the Jury were’ no’t‘ s~
chrected. e ~




