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a.EBENEZER LUND vs. LEMUELPARKER et

another, title,one enters the Jand of color of hisuponWhen man without posses-
is to he legal owner,sion in subordination to the title of the until hepresumed

shews the contrary.
is of title,wneo an made under colour the titleBut however defectiveentry may

'he, enters, accordingbe, iswh to hisclaim to and histitle,presumed possession
to to titles.be adverse all other

the another,one man enters of- and turns owner outWhen land theupon actually
resists, owner,orof the of is thethe this evidence posses?thatpossession, entry

him, enters,of sosion who is adverse.
length of thetime,the has beenUnder certain whichcircumstances, possession

be that it isenjoyed, evidence, adverse.may

the close,Trespass, enteringand plaintiff’sfor breaking
Brookline, in this county.in

hero, term,at 1843,Octoberwas triedcause uponThe
; when the ■ orderplaintiff,issue tothe make outgeneral

1780,intitle, Samuelhis that Chamberlainproved, took pos-
land, ;and inof the died death,session 1784 histhat after
Chamberlain,son, inhis wasWilder andpossession, having, by

hiswill, estate,directed executor tohis sell all his real died
18id, 1813,In the executorin sold the Incusin to thequo

plaintiff.
the of defendants,On thepart it in evidence,appeared

inthe locus was withinthat the bounds ofquo land original-
to the ofproprietors Dunstable,granted who,ly on the 10th
1786, it to onegranted Lrnell,October Jonathan whomby

on 1794,theconveyed, April,á9ibit wins to Xoah Lovell,
title the defendant,whose Parker,Lemuel now has.

didIt not that Samuelappear, Chamberlain entered under
of title ;color whatever evidence,andany there was that

ChamberlainWilder entered in Samuel,ofthe life who re-
hislinquished possession.

inIt appeared evidence, that, in 1811, the defendant en-
land,tered the it.upon claiming

in 1780, portionSamuel Chamberlain cleared a of the
andland, it ;enclosed with a it didfence but not appear,

that any hadbody done any land,thething since hisupon
death- except cutting wood and timber.

that,The court instructed the as defendantjury, madethe
title,eut a inlenni to setopposition which the plaintiff
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; helatter would unless shevv-­prevail,the notpossessionupLund

:for twenty yearsadverseed an uninterrupted, possession,a.Parker'rt
those, claim­possession under whom the plaintiffofthat the

1811,1786from toed, uninterrupted,to have beenseemed
adverse, the was en­also plaintiffwasifand that possession

believed, Samuel; thattheif jurya thatto verdicttitled
death, andhis thattillincontinued possessionChamberlain

heir, his under-­as entryenteredthenWilder Chamberlain
adverse,betodescent, bemust presumedof title bycolor

the; ChamberlainBut, Samuelifcontraryunless appeared.
Chamberlain, withoutto Wilderpossessionthesurrendered

Chamberlain color ofWilder enteredthen withoutdeed,
adverse,could not be deemed unlesstitle, and his possession

it,ofthe naturein which might givesomethingwasthere
didthere; and not tothat beappear anyit that character

to the thatlead it waspresumption,couldit,in whichthing
believed,therefore, the Wilder; jury thatif,adverse

father,of hislife time the defen­in theenteredChamberlain
a verdict.todants entitledwere

; andfor the defendants thea verdictreturnedThe jury
trial, ona the ground,court newgrantthe tomovedplaintiff

had misdirected.beenthat the jury
for the plaintiff.Farley,

Lawrence, for the defendants.andJimia
ofthe the court.C. deliveredRichardson, opinionJ.

title, ordoubt, of land withoutthat possessionis noThere
seisin,a inof the posses­sufficient evidenceistitle,ofcolor

land, every person,the againstto holdhimsor, to entitle
22,2of title. John. Jack­evidencebetternoshewwho can

Harder.­—­10 dittovs.202,ditto JacksonHazen.­—­4vs.son
314.dittovs. Lorillard.­—­16338, Smith

land,But, is ofhe, attemptsin towho possessionwhen
title,legala bar to theof as hepossessionhimself-avail

foran undisturbed twentypossessionshew not onlymust
title of theto the own-a adverse legalbut possessionyears,

the is adversewhetherquestion, possessionIn settlinger.
in legalbe made ofis to favor thenot,or presumptionevery

hasthe with.possession gonethatThe lawtitle. presumes,
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146,Rep.10 Mass.istitle, shewn.the until the contrary
416.dittovs. Winslow.­—­4Codman

characterthecircumstances, whichare various byThere
intoman entersIf onedetermined.of bemaypossession

title, and actuallyanother, has the legalof whothe land
such actualout, inand continues possession,turns him

ad-wasevidence, thethat possessionouster would be strong
of theto the owner wouldSo, actual resistance entryverse.

decisive of adverse possession.be evidence
title,color of howevermade underAnd an iswhen entry

enters, isbe, tobe, who presumedtitle maydefective that
ad­title, his to beand possessionto hisclaim, according

vs.118, Jackson Ellis—­13all titles. John.verse to other
40,18 ditto 355.

a ofhim lotThus, deed,a towhere one conveyingreceived
land, deed, outit turnedand into under hiswent possession

ninth partafterwards that had title to onethe grantor only
held, hethat asland,of ;the as a wastenant in common it

whole, must behedeed,entered under a theconveying
whole,the andofentered, as sole ownerdeemed to have

13adverse. John.ashisthat consideredmust bepossession
406, vs. Smith.Jackson

time, whichduringcircumstances, pos­IheUnder certain
aatford strongmay presumption,session has been enjoyed,

Thus, where one tenant in com­that it has adverse.been
thirty-six years, allreceiving thein possessionmon continued

claim the ;any by other tenantwithout itandrents profits,
from thesepresume,mighta circumstan­held, jurythatwas

ouster, and adverse Fissharpossession. vs.ces, an actual
Caine's 83, vs.Rep. Vanburen.217.­—­1 VandyckProsser, Cowp.

for and thisfifty years,possession,visible knownAn open,
title, without anyhad the themlegal byattemptwhothoseto

it, been held toseems to have be conclusive evi­assertto
229,6 Mass. Bost.Rep.of a disseisin. Mill vs.Corp.dence

Bulfinch.
inWhere one continued more than thirtypossession years,

all the rents andvaluable improvements, receivingmaking
land, itand an exclusive in the w7asclaiming piopeityprofits,

of 10be abundant possession.held to evidence adverse
464, vs.Mass. Wyman.Rep. Cummings
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When title,a land,man into ofenters without color the
is, Inisof himpresumption law that he enters under who

; histhe title and he to avail of pos­when himseifattempts
title, him to rehutrests upon'Session the theagainst proof

ad­and histhe Shat waslegal possession'shewpresumption,
416,4 Purchaseverse. KennebeckMass Rep Proprietors of

230, vs. Schoon­vs. 157­—­2 ditto JucksonSpringer­ John—­1
163, 1­230, 102, 97,—6moker.­—­4 390­ ditto 1­ 74­­ dittoditto —9

ditto 537.­Smith vs ditto 475­—­12 ditto 365.­—­13Burtis.­—­10
ditto vs. Bowen.358,—16 301­—1 Caine's JacksonRep

a. Thecase, shewed title.In the the defendantspresent
those, underan adverse inrelied possessionuponplaintiff

claimed, Itwhom he for more than twenty years. appeared,
;the 1780 butChamberlain land inthat Samuel entered upon

title, orevidence, entered under anythere was no that he
in character of;color of theany thingtitle nor was there

his forhave beenfrom which itpossession, competentwould
infer,a to of Sam-After the deathjury that it adverse.was

ttel Chamberlain, Wilder, ;in butson, ithis was possession
notdid appear, ofthat in histhingthere was the natureany

which couldpossession, it ofgive the character adverse pos-
session, unless he had as to hisentered heir father. It was

toto the jurysubmitted inv. ;he had so andwhether entered
didhe not.found thatthey

then, onthe whichpossession,All the relied,plaintiff was
title, andof must becolor presumed•without to in sub-he

title, untillegalto the theordination is shewn.contrary
is not only reasonable itThis itself,presumption but is well

aauthorities. Where manbysupported enters theupon
another, title,ofpretenceof without heland is entitled to

statute,in his favor. Our whichpresumptionno angives
land,madefor to himuponallowance whoimprovements has

title,asix under supposedinbeen possession years legal
him without title.for who entersnomakes provision

therefore,We wereof that the notare, juryopinion, mis-
directed.


