HILLSBOROUGH, APRIL TERM, 1824,
JOQEPH MaﬁmLL . THE TOWN OF EEERiN '

Inan acncm 'vmmt a mwn for mages h"xppemm ﬂnmnu‘np a defec{ in a bm ge,
thie towisis hannd 10’ ‘repaiy; it isnot necessary 10 aﬁeue, of pmve thdt me town
hadmotice bl the defect, .

‘Casey for aninjury dzme to the plamtn‘f ’s horse; by falhng
through 4 defective bridge, in Peering. :

Thecause was tried here: at-October tex‘m, 1828,-upon
the peneral dssues when it gppeared dn evidence, ‘that the
hotse was: rained by his foot-falling in between twe stoves i
the bridge ;- andsthe town offered to prove, that the defect
in the bridge was at the time of so recent a date, thatno
person dnthe town -had--dny-notiee-of it ; but the court being
of opinion, ‘that ‘the- town was answerable; whether the de-
fect was known or not; rejected the testimony ; and the jury
retursed averdict forthe plaintiffi

The defendants moved for a new trial, onthe ground; that
theevidence rejected-ought to-have been received.

Neoyes, for the plaintiff. =

s Brown-andsiherion; forthe defendants:

‘Rirousropson;-C.d The question:to -Be decided 'in this
case is. whether an tetion can be miaintained-against o town;
to recover damages for an injury-sustained by reason-of ahid=
dendefectina: h;sghway, which the town is: bound to! keep in
Tepuir 7 ‘ ‘

At common law, no action eould be maintained for-aniin-
jury happening through the defect of ‘a highway. ~9:Mass.
Rep. 247, Mower s, Litcester —=17 Johw: 489, Bartlert:-vs.
Crosieri—15diito 250.~-6 ditto90. : ,

“Ourstatute of February 27,1786, sec. 4;-enacts, “that
“iinrease any “special damage-shall happen to any peérson or
“ipersons, or to-his'orthieir teams or carriages; by means of

e insufficiency, ‘ot “want of repairs of “any highways or
¢ bridges in any town’ or parish within' this state, the party
“aggrieved shall recover his or their damage, tn'an action
“ againstisuch town orparish. And the sald-town or parish
“ghall have a remedy over against any surveyor ‘or survey-
“ ors, through whose fault or neglect the same happened "
1 NoH. Leaws 389,
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We are of opinion; that under this statute, towns are liae
ble for injuries happening through defects of highways,
whether - the defects be previously known to exist or not.
Such is the plain letter of the statute, from which there

‘seems to beno reason why we should depart. It is true,

that the surveyors of highways are made answerable to the
town, only in case of their fault or neglect. But however
reasonable it may seem to-confine the remedy against the

‘surveyors {6 cases ‘of their neglect or fault, sound policy may

have required, that the towns should be  liable: Wlthout
notice, s

+In Massachusetts, towis are made Hable in a-case: of thls
kmd to pay double damages’-but they must have reasonable
notice of the-defect: “Slatute of 17865 cap.: 8%y sees Mol
Muss. Rep. 153, Lobdell vs: New—Bedford AL thls 185 how»

‘ever; by statute:

In an action ‘upon-the ‘case, for not repalrmg a fence be—
tween the lands of the plaintiff and defendant, Whereby the
plaintiff s cattle escaped; it seems not to be necessary toal-

lege, that the defendant had noticeof the defect inthe fence.

Bee the form of the declaration, 2-Chitty’s P1.-348.

- B0, in case against-one- for not repairing a water-course,

which he was bound to repair; it seems not to be necessary

to allege, that the defendant had notice that the water-course

wanted vepairs. 2 Chitty’s PL. 340. : ,
«Inthe caseof Lord vs. The Fifth: Massackuselts Tumpika

: C’orpomtwn, (16 Mass. Rep. 106;) the plaintiff- brought case

against the defendantsfor-damages arising from-the loss«of a
horse, by means of -a defect in the turnpike road:. .‘The ha-
bility-of the Corperation seems;from the report of the case,
to have been the: same as that of-a townhere. The defence

“~%vas, that the road was in'the same state when the accident

happened.-as when it was-originally made and approved by

sthe-committee appointed in pursuance.of the act of incor-

poration to examineit. - But this was held: to be no.defence.
We are, therefore, of opinion, that there must be Judgment
on the verdlct
Judﬂrment for: tiw plcm;ttff'




