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heract with husband ;an done jointlyfortoable punishment
actto hisbe co­case, bymust presumedshebecause, in such

9.—1­ M­1, sec.1, Rep.P. C. B. cap.Hawkinsercion. ass.
152, Com. vs.a.­—­10 Mass. Rep.vs. Trimmer476, Com. &

ourin prevail,must opinionThisNeal exception& wife.
fine, must bethetoso far as relatesand the proceedings,

be affirmed.of maytheBut the rest proceedingsquashed.
420,Rep.Mass.vs.3 Com.268, Carpenter.­Mass. Rep. —­5

BAXTERBENJAMINa. vs. ANDAMOSBECKWITH et
BROWN, trustee.hisNATHANIEL

legacywhom a istoof pecuniaryheld the trustee onb,be asAn cannotexecutor
of the testator.the willbequeathed by

knowledge, and ofshewithoutgiven wife, disposedto A.’s hisnote wasWhere a
note,ofbrought the as the trusteeagainst the makeractionthe note to in anB..

receiving note werein theif of wife adopted,the act theheld,of it was that
charge-the was notand that trusteealso beof it musther adopted,disposition

able.

saiddisclosure, stated, thetrustee, Benjaminin hisThe
histosince, delivered wifemoreBaxter, yearsthan twenty
andher de­for use and support,certain personal property

her,to she; putthus deliveredserted her the property,
father,Brown, who died inherAbrahamofinto the hands
trustee,Brown, wasthe made1808. JVctthanielyearthe

will, such,and as saidreceivedAbraham’s per­ofexecutor
value of about The said .Na­to thesonal property, $200.

a 33 inBaxter of hisMrs. will.legacythaniel gave $33
aAbraham,of saidAfter the the settlement wasdeath made

Baxter,Mrs. note,and and athe trustee payablebetween
Baxter,to Mrs.for the balance due her. hav­her,to given

sister,said note her Saraha of the to Beck-­made presenting
1819.with, At of Mrs.on 12th the timeAugust,died the
due notedeath, 54,Baxter’s remained thethere upon $196

and took1 the note Baxter,the trustee to andgiven Mrs.up
a to heBeckwith,new note Mrs. on sincegave which has

60.paid $96
for theBingham, plaintiff.

Wilson, for the trustee.
Richardson, J. isC. It settled, an executor can-that

not be held as the one,trustee of to awhom pecuniary lega-
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Mass, 271,­isa.Beckwith et ofcy bequeathed the will a testator. 7by Rep.
-­ 246,Barns vs. Treat.­—­8 ditto Brooks vs. Cook. The trus­Baxter eth.

case, then,tee, in this ascannot executor.beheld chargeable
canis,The he beonly charg-whetherremaining question

as his to theown,ed made the his notedebthaving by giving
?ofwife the principal

toWith to thethe deliveredregard principalbyproperty
wife, clear,his for her cannot beuse, it is thethat trustee

held. must as of theShe be considered disposedhaving
and hisassent,the and hewith husband'sproperty express

acts,creditors be avoid-will bound her .can beunlessby they
oned the of fraud. of fraud cannotBut theground question

be raised in this Mrs. Beck-case. The is tointerest passed
; wife,with and if the acts ofwish to avoid thetheplaintiffs

fraud,on of be made athe Mrs. Beckwith must party.ground
Mass,13 215, vs. Webb,GordonRep. and trustee.

isBut trustee,there another thetoobjection charging
which to the amount of There is nogoes whole the note.
doubt, a note, wife,that to a is of thethepayable property

had,;husband and if the iu nocase,wife this made disposition
note,of the the trustee 13have been Mass.might charged.

215, Gordonvs. Webb,andRep. trustee.
But the trustee cannot be Mrs.charged, unless Baxter's

act, herself,in note,the to isreceiving ;payable andadopted
if isand she in that transaction to be astreated the ofagent
husband,the she must he treated as such thethrough whole

Forbusiness. it would be hold,unreasonable to that the
trustee bound his wife,was toby the andpromise shouldyet
not avail himself of a wife,made to thepayment according

trustee,to the The with the of Mrs. Bax-promise. assent
her,ter, has taken the anote to andup new notegiven given

another Ifto Mrs. Easier i« to be asperson. considered the
husband,of athe this is osagent him.respectspayment,
settled,It is well that contracts made for the benefit of

another, hiswithout be orprivity, may affirmed atrejected
But, affirm,his election. the toby heelectionmaking adopts

as is beneficial,the well that Which notaltogether,agency
as 859,is. 2that vs. Poulter.­—­7which Wilson EastStrange

145.Paley's agency166.­—­'
We are, therefore, of that must bethe trusteeopinion,

discharged.


