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¢“oaina; settlement in such new town or district ;" and the |

uestion; to be decided in this case, is, whether paupers
ae ually supported by the old towns at the incorporation of
the new  town, are within the meanmg and intent of this
clause of the statute 2

We are of opinion, that the pauper could not be consider-
ed as having a home within the limits of the new town, at
the time of its incorporation, within the intent of the statute.
This point has been decided in Massachusetts, upon a stat-
ute the same in substance.as ours, in the same way. 15
Mass. Rep. 248, Southbridge vs. Charlion.—13 ditte 460,
Sudbury vs. Waltham. .

Verdict set aside, and plaintiffs nonsuit.
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JONATHAN FARNUM ef a. vs. JOSEPH BELL.

A scive facias, against the endorser of a writ, must allege, that the defendant en-
dorsed the wiitas attorpey-of the plaintiff in the original suit.

Tt mustalso allege, that the name was endossed near the hottow of the wiit before
itwas served.

Ina scive facias against one who endorsed the writ of g plaintiff living in the state,
the court will not grant the plaintff iu the scuﬁfacms leave to amend after
joinderin demuirer,

Tms was a seire Jacias, in which it was alleged, that the
p]amtlﬂ"s at the May term of this court, in this county, 1822,
recovered judgment against Edward FEvans, of Enfield, in this
county; for the sum of €80 21, costs of suit ; and whereas
the defendant ‘“ did endorse his surname on the back of the
“ original writ in the suit, aforesaid, as attorney to the said
< Bdward Evans, and thereby became liable to pay the said
¢ Farnum and another, the costs arising in ‘said suit,” to
the end that justice might be done, the sheriff was command-
ed to make known to the said Fell, that he appear, &ec.

T this scire facins the defendant demurred, - and assigned
as causes of demurrer, =

Ist, That it ‘wasnot alleged, that the defendant endorsed
his name upon the writ before it was served.

2d, That it was not alleged, that the defendant endorsed
his name upon the hack of the writ, near the bottom.

Noyes, for't ¢ plamtxﬂ's

Bell, prose. =
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sec. 7, (1 N. H. Laws 100,) enacts, ‘“ that all original writs,
¢ &e. shall, before they are served, be endorsed on the back
¢ thereof near the bottom, by and with the name of the plain-
“tiff, '&e. or in like manner by his agent or '1itorney, &e.,
““and the plaintiff’s agent or attorney, who shall s0_endorse
‘“Jus name as aforesaid, shall be liable, &c. topay the defen~
“ dant all such costs as he shall recover;” and the question
is, whether there is enough alleged in the scire facias now be-
fore us, to charge this defendant, as endorser, of a writ, under
the statute just recited ?

This action is given by the statute, and it is certain, that
the plaintiffs cannot prevail, unless they bring their case sub-
stantially within the provisions of . the statute, upon which it
rests.

The first objection to this scire facias is, that it is not allegs
ed, that the name of this defendant was endorsed. upon the

_original writ near the bottom. When this exception was_ first
mentioned, it did not seem to us to deserve much considera-
tion ; but upon a more attentive examination of the statute,
we have not been able to conjecture what sufficient answer
canbe giventoit. The statute declares, that the writ shall
be endorsed near the bottom, and that the agent or attorney,
who endorses his name as aforesaid, shall be liable. - There
is no ambiguity, no uncertainty, in the language of the stat-
ute. All is clear, plain, explicit ; and it seems to us, that a
scire facias upon this statute must allege, that the original
writ was endorsed in the manner the statute requires.

Another exception to this scire fucias is, that it does not al-
lege, that the defendant endorsed his name upon the original
writ before it was served. The same remarks are applica-
ble to this objection as to the last. It is clearly required by
the statute, that the writ shall be endorsed before it is serv-
ed. We are aware, that by our practice, permission is fre-
quently given to endovse a writ, after the action is entered ;
and we entertain no doubt of the validity'of such an endorse-
ment ; for no court would in such a case permit the endorser to
shew that the writ was endorsed after it had been served fcsr
the purpose of avoiding his contract.
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There is a further objection to this seire facins. It ds not
a}leged that  this defendant endorsed the original writ, as at-

tnrney of the plaintiff; in that-writ'; nor that the plaintiffs, in

this suit, were defendants in that. “There is nothing alleged
in this seire facias, from which it can even be inferred, that
Evans was plaintiff; and these plaintiffs defendants in the orig-

‘inal 'suit, except the allegation, that these plaintiffs recover-

ed judgment for costs against Evans, and that Bell became li-
able by endorsing the writ, to pay the costs these plaintiffs
might recover against Evans.  As the scire facias is given by
the statute to the defendants in the original suit, against the
agent or attorney of the plaintiff in the original suit, nothing
can be clearer, than that the relation, in which these parties

‘stood to the former suit, must be alleged with reasonable

certainty, and that the want of such an allegation camnot be

‘ supplied by any vague infererice from the factsalleged. The

scire facius is then in this respect defective in' substance. 2
JMass. Rep. 531, Stilson vs. Tobey. :
The plaintiffs’ counsel, after the above opinion was deliv-

ered, moved for leave to amend.

By the court—As it appears, from the:scire focias, that Ky-
@ns was an inhabitant of this state, and might have endorsed
his-own writ, we are of opinion, that after a joinder -in de-
murrer, no feave to.amend ought tobe given to the plaintiffs.

Judgmens for the defendant.

e L

SAMUEL YOUNG »s. JOSEPH TILDEN, jr. e a.

Where one bas been called before a judge of ‘probate, on a mmplamt for embez-
glement of the gaods of a person who i non compos menlis. he can maintain no
action against those upon whese complaint he was called, to recover his fees for
“travel and attendance.

Tuis was anaction of assumpsit, and was submitted to the
;&eéisibn of the court, upon the following facts.

Thomas Waterman was appointed guardian of Joseph Til-
den, senior, a_person non compos mentis ; and the plaintiff,
being suspected of having embezzled some of the goods of
the non compos mentzs, was, upon the complaint of the defend-
ants, asnext of kin to the said Joseph, the non compos, called




