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isto this scire Itis aThere further notobjection facias.
writ,endorsed as at­this defendant the originalthatalleged,

writ;in nor that the inthat plaintiffs,of thetorney plaintiff,
in There issuit, that. nothing allegedthis were defendants

inferred,it can thatin from which even bethis scirefacias,
in the orig­and these defendantsEvans was plaintiffsplaintiff,

recover­thatsuit, theseinal theexcept plaintiffsallegation,
li­Evans, Bell becameand thatfor costsed againstjudgment

writ, theseto the costs plaintiffsthe payable by endorsing
Evans. is byAs the scire givenrecover againstmight facias

in thesuit,to the defendants thethe statute original against
suit,of in -nothingthe theor attorney plaintiff originalagent

relation,clearer, that the in which these partiesthancan be
suit, must beformer with reasonableallegedstood to the

ofthe want such an cannot bethatand allegationcertainty,
from the factsinference Thealleged.by any vaguesupplied

2in inthis defective substance.respectis thenscirefacias
521, Stilson vs. Tobey.Mass. Rep,

counsel, after the above was deliv-opinionThe plaintiffs’
to amend.for leaveered, moved

—As from the scire Ev-court it thatappears, facias,theBy
state,of this and have endorsedan inhabitant mightans was

thatare of after a inwrit, we de-opinion, joinderownhis
to beamend toto themurrer, ought given plaintiffs.no leave

Judgment thefor defendant.

TILDEN, jr. et a.vs. JOSEPHYOUNGSAMUEL
of on a forjudgea embez-before complaintcalled probate,has beenoneWhere

mentis, canhe nowho non maintaincomposa isofoí the personzlement floods
called, towas recover his fees forhewhoseagainst those complaintaction upon

attendance.andtravel

and was submitted to theof assumpsit,an actionwasTins
facts.followingthecourt, uponof thedecision

Til-of Josephguardianwas appointedWatermanThomas
; andmentisnon thesenior, composa plaintiff,den, person

ofof theembezzled some goodsof havingbeing suspected
defend-of thethewas, complaintmentis, uponnonthe compos

callednonthe compos,kin saidof to theas nextants, Joseph,
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Youngoutlie 8th July,of in this county,the probate,judgebefcre
said era-oath,answer, supposedthe1823, on concerningto TiMco’ei*.

theis to recover plaintiff’sThis action broughtbezzlement.
; wasand it agreed,on occasionattendance thattravel and

couldthe actionbe of thatthat if the court should opinion,
facts, should be renderedmaintained these judgmentbe upon
for thefor the otherwiseplaintiff, defendants.

Cartland, for the plaintiff.
Smith, for the defendants.W.

isRichardson, C. of not analo-J. case this plaintiffThe
towitness, giveof a has summonedto the case who beengous

in cause thirda between persons,a or to testifydeposition,
anise, hasa in which heinto testifyThe witness calledis

not, attend, hisuntillaw, tointerest, is compelledand byno
Asto him.have been paidattendancefor travelfees and

others, he attendsthe of whenattends for benefitmerelyhe
araisewillthehis fees lawpreviously,without receiving

and that hehim, promiseuponto payby implicationpromise
an action.maintainmay

embezzled theof havingsuspectedThis beingplaintiff,
was, ofmentis, the complaintuponnon composof thegoods

before the ofdefendants, judgeto pro­called appearthese
to theoath, agreeablytoanswer, complaint,thebate, onto

1 N. H.9, 1791, sec. 2. Laws 227.Februaryofstatute
case, noa hein where had inter­to testifynotHe was called

conduct,his ownfact, answer for to; but, in and clearest to
;had been excitedthat himagainstfromhimself suspicions

those, whom he hadenableevidence, mightwhichor furnish
for theredress he haddefrauded, injuriesto obtainsecretly

therefore, more tois, theanalogousHis casedone them.
a tobefore court answer forcalledhas beenone, whoofcase

a The makes noof witness. statuteoffence, to thatthanan
; andfees in case of this kindof afor paymenttheprovision

nothing case,inis the naturethere of thethatwe apprehend,
ofon theto these defendantspartpayfrom awhich promise

oath,able, towas hisbyIf plaintiffthebe inferred.can
of from the suspicionthe judge probate,clear himself before

; not,and ifhas his thehim, he rewardexisted againstthat
wasis, suspicion wellwas,that it because thepresumption
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Young founded, and that the heexpenses incurred were the conse*
of'queuce his ownet a. misconduct.Tilden

theJudgment for defendants.

SMITHLEMUEL vs. ZIBA HUNTINGTON.

goodsHe Hidoes not case for taken mesneReplevin process.any upon

for several cows. theThe defendant avowedRkplevin,

sheriff,as a fromtaking the ofdeputy thepossession plain-
tiff, of writ attachment,virtue a of Melin favor of oneby
Stone, Lemuelagainst case,one thePulsifer, Upon opening
as the of writ,the undervalidity taken,which the cows were
was admitted, the a entered,court directed tononsuit be
subject court,to ofthe the the wheth-opinion upon question,
er liesreplevin in any case, where is taken validbyproperty

?mesne process
Bell, for the plaintiff.
Smith, for the defendant.

C. J. delivered theRichardson, ofopinion the court.
The decision,question, which this case for ourpresents

is, wild her can bereplevin maintained, in case, forany goods
which have been seized ofby virtue valid ?mesne process
If the whichprocess, by are isgoods seized, void, there is
no doubt that 19lies.replevin 7,John. Mills vs.Martin.—­

274, vs.Mariott Shaw.Comyn’s Rep. And if replevin lies
case,in where theany are seizedgoods upon mesne process,

lies init favour of this plaintiff; for the weregoods ..takenby
writ,of avirtue which run not hisagainst goods, but the

of thirda and weregoods taken fromperson, they the pos­
of thesession plaintiff.

New-York,hasIt been decided in that liesreplevin for
goods execution,taken if theupon taken from ofpossession

in ofthe anplaintiff virtuereplevin, executionby running
against another 84,14 Johnson vs.person1. Button.Thompson

in case ofBut the Eastman vs. Strafford,Molony, February
term, 1822, decided,we that not he inwouldreplevin
such a case, in is, therefore,this It be con-state. to


