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is inin what statedstated, or necessarily implied,expressly
ofresidence thereturn. Here the appraisersthe officer’s

us,stated, nor, to in anyas il appearsis neither expressly
; ofand we arestated, in the returnisin whatway implied

tomust be insufficient passthe extent adjudgedthatopinion,
bemust thereforeTherethe title.

<&new trial granted.

NATHAN PLUMER vs. S.JOHN HARPER.

stream, land,a dam a.A- elected across his own the water towhicn causedupon
land,the land of and dam wasB>,overflow then the which theonconveyed

erected, to who the dam to that A. was lia-remain; held,it waspermittedC.7
damage resultingforble fiom the continuance of the even after he hadany dam,

land,the on which it stood.conveyed

This was an action of the case for and contin-maintaining
8,across brook,a dam the Pemigewasset fromuing July

1821, 6, 1822,to the landAugust whereby wasplaintiff’s
water, andcovered with injured.
was tried here term, 1823,The cause at September upon

; itthe issuegeneral idence,when in that theappeared e\
defendant, 1818, ain erected dam across the Pemigewasset

land,brook, which caused the water to overflow the plaintiff’s
his and trees.and But it the de-injure grass thatappeared,

1820,November,23dfendant, on deed,the toconveyedby
dam andthe theHarper land, ;one John on it stoodwhich

liasand the said HarperJohn ever since inbeen possession.
said however,Since the conveyance, hasthe defendant at

mills, dam,thetimes connected with the under saidoccupied
; andhe themHarper 1821,J. between the 8thoccupied July,

C, 1822.and August
A verdict was taken for the to theplaintiff, subject opinion

of courtthe the above case.upon
Walker, for the plaintiff.

defendant,for contended,the thatLyford, the verdict
aside,should be andset a andverdict begeneral judgment

entered for the defendant.
(heThe deed to John Harper conveys premises, including

the dam in in fee trust,condition, orquestion, withoutsimple,
reservation.
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shouldof lie en-be trespass,guiltyThe woulddefendant
is no ease,3 .218. There.Sc/tó.this dam.ter and destroy

saveanyhas been against person,an action supportedwhere
foror in aof the person possession,the theowner property,

one,in is460,case Salk. the wherenuisance. And the only
out ofhas the owner possession.case been againstsupported

doctrine, and extends itdecision, builds hisOn this 'Ckitty
1 Chit. PL 77.further than the warrants.authority

404,cited, Heath,This 1 /ios. Pul. wherecase is also &
“ been,of the decision that theJ., the havingsays, ground

“ the nuisance of.”defendant was benefitted by complained
case,In notthis the is benefitted.defendant

Case is for ancient actions ofsubstituted the quodpermittat,
nuisance,assize and the defendantand contends that theof

law,alone, is so,name and not the If then thechanged.
freeholders, asmust be those inboth were the natureparties

action,of Thisreal actions. now the isbeing sole remedy,
inbybrought persons possession, against inpersons possession,

without to their interests. 3reference Black. Com. 222.
The is with ;defendant thischarged dam itcontinuing and

itnot that has beendoes continuedappear, by acts,his agen-
He had hisor withcy, knowledge. parted title, and posses-

sion, two before theyearsnearly commencement of this suit.
distinction lessee,There is a wide abetween and a grantee

case,Inin the one thesimple.fee defendant may be mas-
forter, andtherefore liable the acts of the inperson posses-

other, is;sion in the nobut there relation of master and ser-
vant, or landlord and tenant.

ajainstnuisanceThe assize could not be maintained theof
defendant, nor could an action of forquod permittat, reasons

wouldbefore lieassigned. They against alíeme,the either
of Sothem. are the authorities in books,the old especially

9in Coke's 53. There areRep. cases,numerous where the
has maintained angrantee action for a nuisancecontinuing

erected iu the of histime grantor. Such was the incase
Croke El>z. 402.—5 Coke's 101.Rep.

The ownerof has alsoproperty been acts,holden liable for
servants,©f his he wasthough out of 1actual possession.

404, (iBos. Pul — T. R. 441.&
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a]]But iscases are unlike the and it believ-present,those
ed, onpredicated different principles.

J.,Richardson, C. the of the court.delivered opinion
case,contended,is defendant,It on of in thisthe thepart

isthat he not liable of which the com-for the plaintiffinjury,
because, the time mentioned in the declar-plains, toprevious

ation, hadland,he the which the nuisanceconveyed upon
erected, ;been a and the continuance of theto third soperson

act,nuisance of suchdeemed,must be not his but the act
; is,third and the the iswhether defendantperson question

forliable the continuance of nuisance,the after having par-
ted with his land ?title to the

nuisance,He, it,who is a enter and abatebyinjured may
or he 53,have an action. 9 Cokemay redress by Baton's
case.­—­5 459,ditto Salk. Rex vs.101, Penruddock's case.-2
Rosewell­ .

action, nuisance,times, wasIn the for aancient remedy by
ac­a of In both thoseor an assize nuisance.quodpermittat,

tions, butthe had for hisnotjudgment, only damages,plaintiff
53, case.&Coke Baten'sfor of the nuisance.the abatement

held tolaw, an assize of nuisance wasBut, the commonat
andnotnuisance,thehim, againstwho erectedlie only against

The rea­had been transferred.Mm, to whomthe tenement
found in re­was, there was not thefor this thatson assigned

was that thewrit, in notform of which it supposed,anygister
remediedThis defect was bynuisance.theerectedtenant

24, himwhich made li­2, cap.Westminsterthe statute of
nuisance, had convey­thetheable, whom person, erectingto

an as­toThis was construed givestatutethe tenement.ed
continued, a nui­erected, and him whohim whosize against

in Baten'sis; of the writ givenand formsance, thejointly
in Coke'sclear, Lordthat9 53. isCoke It thereforecase,

nuisance, and thenaheld, he,that who erectedit wastime
after the convey­liabletenement, remainedtheconveyed

of thecontinuancefrom theresultingdamageforance, any
nuisance.

and as-Q’ieen permittattheElizabeth, quodthe ofreignIn
becase toonuse, action theof and anoutsize tobegan go

reign.thatofin 36th; yearand thea nuisanceforDrought
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vs. Combden decided in the PiumerCase of King’sBeswick wasthe
353.—Croke, ,-.are ■,'',iz. The facts stated­ El­ 402.bench. Moor

an on theIt actiontwo wasthedifferently by reporters.
case, dam,Croke theand that the defendant erectedsays,

whocaused land ofwhich the water to overflow the J
was, thethe and the whetherenfeoffed plaintiff; question

forcould the continuance of the nui­feoffee maintain case
,Moor? that the nuisance was erectedsance But says, by

defendant, andone, who the that the was,enfeoffed question
liable in case forfeoffee was the ofthe continuancewhether

facts been,? Whatever the have both Crokea maynuisance
that the had Butagree, plaintiff judgment.and Moor two

afterwards, Cumden,in case of Beswick vs.the in theyears
anof common which was action on casecourt the forpleas,

a nuisance, ;of was not tocontinuance the action held lietiie
aassize,action an orthe was permittat,because proper quod

; and the defendant could benot case because not liableand
a nuisance to continue.for permitting

(5case, 101,Coke aPenruddock's in the) permittatwas quod
him,common ofthe topleas, brought by grantee whose pre-

erected,the nuisance was thejudice originally against gran-
;him, first and thetee of who erected the nuisance question

;was, held,was and it waswhether the defendant liable that
was, thehe continued nuisancehavinghe after he had been

to abate it.requested
ofthe decision theNotwithstanding common pleas, case

this time to haveseems after maintained its andground, the
totwo remedies have out of use.gone whollyother The

Bowles,of James anwas action373,)case onRyppon vs. (Croke
were, that Thomasone Hensoncase. The facts erectedthe

window'a the waswhich darkened.building, plaintiff'sby
Bowles, defendant, inthe beingAfterwards possession, the

him,an foraction against the nui-­plaintiff brought continuing
J.,Coke, C. to thesancer inclined that the defend­opinion,
; the held, he,ant was not liable but. all court that who

nuisance,the was liable.erected
was,Haddon,Brent vs. the case555,)In James that(Cro,

Quarles dam,mill,a a which causedone had and erected the
Quarles,;to overflow the leased thewater landplaintiff's
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action,mill Iladdon,toPlumer whom the hisagainst plaintiff brought
l’or ;the andnuisance held toIladdon was be liablecontinuingHarper.

Raym.In Prior,Rosewell 3)vs. Salk. de­(2 it was460.—1L. 71­
cided, that nuisance,where a tenant for forayears erected

an had,action waswhich brought him, aagainst recoveryand
and he then to another,underlet bean stillaction might

it,maintained him who erected ofagainst for continuancethe
the nuisance.

an ofexamination the casesUpon thebearing upon question
decided,now to it found,be will be that, in thealthough

time,lapse of form ofthe action has entirely changed, yet
the books no in ofindicate thechange the do-wrongliability

found,ers. No case is be into doubted,which it has been
he, a nuisance,whothat aserects continues liable as thelong

But hasnuisance continues. it often made abeen question,
far, what circumstances, he,how and under who theadopted

doer,acts of the shall be liable.original wrong
If thisthe which case were tonow bequestion, presents,

time, us,itdecided for the first seems to that it bewould
reason,¡id ato gooddifficult ft thevery why original wrong

land.bydoer should be thedischarged conveying The inju-
has no the of the land. Ifconnection with A.ry ownership

dam,B. erect aof there whichenter into the laud and caus-
land, canB.’s there be no doubt,es the water to overflow

for fromany damagethat he wall be suchresultingliable
land,RA. ’s and thereSo entersif erects aoverflowing.

clear, that A.C.,ofto the it is willnuisance beprejudice
C. he who erects the nuisanceto Whenliable theconveys

land, the tonot transfer Forliability grantee.he does his it is
books, liable,the that the is not until,all granteeagreed,in up-

he refuses to remove Iton the nuisance. doesrequest, not
actoriginal less themake the because granteeinjurious,

; aware,and are notit we that in actionanyadopts against
tort, shew,a it can be aan individual for defence togood that

a assented to andthird has the thusperson wrong, become
liable.

ofVVeare theopinion,therefore hasthat whichobjection,
case, cannot and thatbeen raised'in this there mustprevail, be

on the verdict.Judgment


