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ment, being matter of technical learning, are to be settled
by  precedents. Their form is as fixed as that of writs ;
and the party pleading in abatement is not required to shew,
that on principle the form adopted is the best, but that the
settled form has been pursued. Good reasons may be given
for not requiring the addition of a joint contractor ; but the
principle is not now to be settled. The plea, in this case, is
‘supported by all the precedents. = 2 Chit. Pl. 415.— Lilly’s
Entries 2, 7.~ Story’s Pleadings 33-36.—2 B. & P. 420,
Powell vs. - Fullerton.— Willes’ Rep. 40, Alexander vs. Mau-
man.—2 New R. 364, Powell vs. Layton.—6 Tounion 587,
Godson vs. Good.—4 B. & A. 93, Taylor vs. Harris.

By the court.—We are not aware of any rule of law, which
makes it necessary, in a plea of this kiud, to state the place
of abode, and addition of the party omitted. This plea is in
the usual form, and must be adjudged sufficient.

Writ abated.

@R P

J. KIMBALL AND WIFE et al. vs. RUFUS WILSON.

In an action on the case, in the nature of waste, brought by several plaintiffs, the
release.of the.action, by one of the plaintiffs, is a good bar,

A general release, given after the commencement of an aerion, need not be plead-
ed ‘puis darrein continuance, unless & plea has been before filed in the action.
And a release, thus given, need not ke pleaded in bar of the further mamtenancﬁ

of the action, but may be pleaded in bar geneially.
Wheie a general release of the. cause of an action pending has been given, the
presuinption is, that the costs have been adjusted by the parties.

THrs was an action on the case, in the nature of waste.
The declaration alleged, that the plaintiffs and the defend-
ant were seized of a tract of land in Chester, in this county,
as tenants in common ; and that, being so seized, the defend-
ant, on the 1st November, 1820, &c., ‘ wrongfully, and un-
¢ justly, and without the consent or license, and against the
“will of the plaintiffs, cut down, felled, and prostrated, &ec.,
““ seventy trees, owned by the plaintiffs and defendant in com-
“mon, as_aforesaid, &c.; each of said trees being of the
« yalue of eight dollars, which same trees were standing and
¢ growing upon said land. and which same trees the defend-
 ant, at the several times aforesaid, took and carried away,
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*and emxre{y dk ver Where }y ihe piamtxﬁ’:, have beexl memu et al.
# and are gl’eatly 1&13{11’8&1 &e., in their estate and inherit- :
“ance in said I ? The action w as bmered hﬂe at Sep-
tember term, 1821, and continued to I‘ebx uary term, 1822 ;
s the defe: idant p;eaded that since the commencemem
“action, to. wit, on the 14th B ebruary, 18~~, Iry, Ji/faore,
one of the, plammﬁ, by deed, &ec., in court, &c., did agree
‘th said Wilson, that for and in comxdcratmn of the sum

I fifty dollam, paid, &c, he did thereby dlscha}ge and ve-
lease all actions of trespass, or trespass on the case, or any
and all aetions commenced by the plmntlﬁ's,_m the superior
coyrt of judicature, a,g:aiastr said Wilson ;. wherefore, the de-
i’emlaat prayed judgment, if - the plaintiffs their acti(m;
agamst him, ought te have and mamtaxm

To. this plea the plaintiffy demurred, and ass.vfned for
causes, that .the matter of the plea ought to: have been
pleaded puis darrein continuance ; also, that it ought to have
heen pleaded in bar of the further maintenance of the suit,
and not in bar generally. ",

- Mason and Sullivan, for the plaintiffs, contended, that as
the releaseavas given after the aetion had beencontinued, it
should have been pleaded as given puis darrein continuance.
They also insisted, that the release ought to have been pléad-
ed-in bar of the further maintenance of -the. suit, and not in
bar generally. 1 Chitty’s Pl 531, 634.

Itwas furtlier urged, that the release of one of the plain-

tiffs was po bar to the action.
8. D. Bell; for the defendant, “contended,
_ I That a release, by one tenant in common, is a bar foa an
action by him’ and’his co-tenants, (6 Co. Rep. o, Ruddock’s
case— Shep’s Toueh. 335.-—5 Bae. Ab. 699, 702, 703.—3
John. Rep. 68, Picrson vs. Hooker.—13 ditto 286, Austin vs.
Hall,) because they must join.  Lift. 5. 315.—Co. Litt. 198.—
3 Bac. Ab. 706.—7 Muss. Rep. 187, Dandels vs. Daniels.

II. A release, pending the action, may be pleaded general-
Iy in bar of the action. Fort. Rep. 338, Price vs. Kenrick,
ciled with approbation 5 Bac. Ab. 479, & 1 Com. Dig. Abat.
I, 24, p. 98.—Rast. Ent. 503. ——QSJahn. 286, Austin va. Hell,
~ Mass. Rep. "6, Everenden vs. Berwmmu‘ —4 East 509

VOL. IIL. 13
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Kimball et a1. Lebret vs. Papillon.— System of Pleading 406, cites 15 E. IV—

vs.
Wilson.
A e ¥

4 Bro. tit. Cont. 31. ‘Analogous to this, are the cases of
pleas ‘of outlawry, since the'action brought; -1 Salk. 178,
Moor vs. Green.—5 Mod 11, 8. C. approved by - Comyns”
Dig. Abat. T 24, p. 98.  Judgment recovered against an ad-

‘ministrator ; 4 East 502, Lebret vs. Papillon, where it is spok-

en of as the usual course. Doug. 110, Sullivan vs. Montague,
Arg. Payment, 8 John. Rep. 229, Tillotson vs. Preston.—
Award, Comyn’s Rep. 328, Thomlinson vs. Arriskin. Removal
from office of ‘an administrator, 5 Mass. Rep. 275, Jewett vs.
Jeweit.  Distribution under the insolvent act; 15 Mass. Rep.
325, Andrews vs. Gallison.—~Chitty, 1 Plead. 531, lays down
the rule that actio non ¢ always alludes to the commencement
“of the action, and not to the time of the plea.” The au-
thorities he refers toare 3 D. & E. 186, Evansvs. Prosser, &
5 East 502, Lebrtvs. Papillon. The former was the case of
a plea of offset, as to which the rule unquestionably holds:
But the court; in deciding that case, do not pretend that the
rule extends to any other case ; and the authorities cited dis-
tinctly shew that there can'be no such general rule. The
case of "Lebret vs. Pupillon is founded wholly on the case of
Evans vs. Prosser, misunderstood, and distinctly misapplied.
The class of ‘cases, in which f’acts, occurring pendente lite, are
considared admissible in evidence under the general issue,
evidently prove that such facts, if pleaded, may be pleaded
generally in bar. Such are the cases of accord and satisfac-
tion strongly implied in 7 John. Rep. 194, Juckson vs. Rich.—
Lawes’ Pleading in assumpsit 666, per Ld. Kenyon.—2 Esp.
Rep. 504, Story vs. Blogham ; Of payment, 2 Esp. 504, per
Ld. Kenyon ; Of foreign attachment, 1 Salk. 291, Savage’s
case; Satisfaction, 8 Burr. 1345, Bird vs. Randall.—1
Mass. Rep. 334, Baylies vs. Fettyplace.—10 ditto 131, Poor vs.
Robinson ; Recovery and release, per Ld. Mansfield, in Bird
vs. Randall, ubi supra ; Certfificate of seizure, under a reve-
pueaet, Doug. 106, Sullivan vs. Mountagu. ,

II1. A plea of release, pending an action, may be joined
with the general issue. 1 Tidd 610 —1 Ch. Pl. 542.—Com.
Dig. Plead. G. 2-~13 John Rep. 286, Austin vs Hall —Com.
Rep. 328, Thomlinson vs. Arriskin.—T Mass. Rep. 76, Ever-
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enden vs. Beawmont, and the analogous cases of Tilloison vs. Risbal ot al.
v,
Wiison.

~

Preston, and Lebret vs, Pap@llan, ubi supra.~—3- Went. Pl. 137.
—3 Ins. Cler. 269.

IV..The second plea:in thls case. is; not a plea puis darrein
continuance, because such plea .can only be entered after a
former plea has been pleaded ; it cannot be a waiver of the
general issue, because this being pleaded at the same time
with the release, is not, inthe sense of the books, a:former
plea. .7 John. Rep. 194, Jackson vs. Rich.—1.Ch. Pl. 634.—
5.Bac. Ab. 477, 478, 479.—3 .John. Rep. 229, Tillotson vs.
Preston.—Lawes’ Pl.. in Assumpsit, 666, 716.——1 Com. Dab.
Abat, T 24.—2 Tidd 174.~—3 Bla. Com. 316.

V. It is never necessary to plea& in bar. of the further
maintenance of an action, except in pleas since the last con-
tinugnce. 'The idea was never suggested in any authority,
nor in any elementary writer, until the case of Lebret vs. Pa-

pillon. In that case, no such question arose, the only question

being, whether to a plea of alien enemy, (a war having com-

menced since the commencement of the suit,) it was suffi-

cient to reply that the plaintiff was an alien amie at the time
of commencement of the action,. The want of further wag
at most merely form, which was waived by the pleading
“over. The only authority cited was an en dit in Lutwiche 1143,
Campion vs. Baker ; and the precedents referred to in Rastell’s
Entries, Appels. enmort 4, Det en release T, are both pleaspuis
darrein continuance. - Com,"Dig. Abat. I 24, cited as an au-
thority, is contrary most explicitly. Chitty, in stating the
doctrine, says, “ but as mistake in these cases will. pot viti-
ate” (1 Plead. 539) ¢ arule, the disregard of which is of so
little consequence; does not deserve:the name.”

VI. The court are ex officio bound to give such judgment
on the-whole record, as ought to be given without regard
to.any imperfection in the prayer of judgment. 4 East

502, Lebret vs. Papillon, and the. cases. there cited.—Plow. '

66, 69, Dive vs. Manningham.~8.. Ca. 93, Franeis’ case.—
Winch 15, Westlie vs. King.—1 D. & E. 123, Kirk vs. Now-
ell.—2 Stra. 1055, Street vs.}Ioplcinson.——Rep T. Hard, 345,
8. C. and also 2 Bos. & Pul. 420, Powell vs. Fullerfon.—2
Sand. 210, d. n. 1. .
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Fhe cage of wdustin vs. Hall, (13 John. 286) quatuor pedibus
currit with this case, and is-an autherity emphatically in point
for the plaintiff.  Like this case, it was an action by co-héirs
for:atrespass to their land:y @ releaseghtained froni'one co-
heir; peridente lite, was pleaded generally in bar of the action,
and-joined with-a plea of not O‘mlty ot and Judgment was given
for the defendant; : :

Rrcuarnson, €Co L dehveled the bpumm of the court.

At is contended; that'a release by one of ‘these piamuﬁ% is
not a'bar to this action ; and we shall dispose of this question
in the first place; before we proceed to examine the objec-
tions, which have been made to the form of  the plea. -

It is anold rule of Jaw, that, where several join in & per-
sonal action tocharge a defendant, the release of ‘onedisa
bar to-all. = Thus; if two join in an-action'of debt, trespass,
or the like, the release of one is a good bar to the action.
Shep. Touch. 835:<-6 Coke 25, Rudaock’s case.~Croke Eliz-
abeth 64880 €

But; if divers defendants be c‘harged in an-action, and they;
for the discharge of themselves,join‘in an action, in'this case
the rélease of “one shall’ not bar theothers. Shep. Touch.
835.~-6 Coke 25. Thus, if judgment be rendered against
several defendants, and -they join in & writ of efror tore-
verse the judgment, a release of errors by one is no bar.—
If; ‘however, judement has been .sendered against several:
plaintiffs; and they join in‘aswrit of error, the release of one
is'a bartoall. 3 Mod. Rep. 184, Husket veir Herne.~—~HFa-
con’s Abr. ¢ Release” e

In; Austin-vs, Hall, (13 Johw 286,) itwas decided, that
where several plaintiffs must joinin an action; os-in ‘trespass
quure clouswm fregit, a release by ove wasa bar tothe aetion.
Kodin Dantels vs. - Dandels, (T JMass: Repi-138,) it was: de-
cided, that tepants in common and  joint tenants must join in

" anaction for the destractionof theirtitle deeds.

In waste, brought by two in the tenuit, the release of one
bars boths 2" Coke 68.~~Comyn’s Digest  Pleader” -8 O,
16, But, when-waste is-brought i tbe ienet by two, the re-
lesse of one hars only himself. ~ 2- Institute - 807 The
ground of this distinction is this ; where several joinin aper-
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sonal action,-a release by onesbars all ; butif the personal- Kimballet al
ty be mixed with the realty it isotherwise. 2 Coke 68. (i
Waste in the tenuit lay against one, whose estate.in the place, ‘e#vmms
where the. waste was; had.expired; so that nothing except '
damages. could be recovered. - But in. waste in. the tenet,
which lay against one,: whose estate had not expired, not only
damages, but the place wasted, was. recovered.: .. 2. Saund.
284, note 1.— Comyn’s: Digest. ¢ Pleader” 3 0. 22.

It:is also-a rulerof law, thatin personalactions thennonsuit
of -one is the xiopsuit-of all the. plaintiffs ; although the rule
is-otherwise in.real and mixed aetions. Bacon’s. JAb. ¢ Non-
it E—10 JMass. Rep. - 119.—5 ditto. 411.

These principles- are -easily applied-to the case-npw he-
fore us:  This is an. actien -on. the case,.in the nature of
waste ; and although it can be maintained only in case an in-
jury has been.done to the icheritance, (8 D. & £. 145,
Martyn vss Knowllys). still it .is a personal action, and. must
be governed by the general rule, that a release hy one plain-
tiff in.a personal.action bars all. ; :

At is. alse objected, that the plea in.this case Wants fomm
because therelease is not-pleaded strictly as matter arising
puis darrein. continuance, -but only as -arising after the com-
mencement of the action. 1If, after a plea has been filed,
new matter. of defence  arise, .it .must without doubt. be
pleaded strietly as arising puis darrein continuance. In such
a.:eas¢, it seems by the books, that courts. have always held
the defendant with -much strietness to state the term, from
which, and the term, te which, the -action was continued,
and that.the:matters arose after-the. last continuance. The
reason why, in England, so much strictuess has prevailed, in
relation to pleas puis. darrein: continuance. is probably, that it
was:intended to prevent the filing of .them at aisi prius, to ob-
tain: delay.  And we here adopt the same rules with regard
to such pleas, with the same object.. But, when the matter
of such a plea is in the first instance pleaded in bar, before
any other plea has been filed; we imagine, that the plea may
be in the form; which has beenadopted in this case. Insuch’
a case, we apprehend; that the reasons, upon which the rules
relating to pleas puis darrein continuance are founded, do
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Kimball et al. N0t €xist, and that it is sufficient, if the matter be alleged
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to have happened after the commencement of the action.

It is further urged, that the matter of the plea in this case
ought to have been pleaded in bar of the further mainten-
ance of the action, and not-generally in bar. It is a general
rule, that when matter of defence arises after the com-
mencement of the action, it - shall‘be pleaded only in bar of
the further maintenance of the 'suit; and the reason of the
rile'seems tobe, that, as the ‘action must be presumed teo
have béen rightfully commenced, such matter can, in its na-
ture, be an answer only to the further prosecution of it. -And
it seems, that in England; when matter arising after the com-
mencement of the action is used as a defence, the plaintiff is
entitled to costs up tothe time, when the matter of the bar
arose. At least, the .remarks of the court.and of the coun-
sel in LeBret vs. Papillon, (4 East 507,) and in Harris vs.
James, (9 East 89,) seem strongly to indicate this.

But when a general release-is given, after the commence-
ment of the action, the presumption is, unless the contrary
appear, that the costs have been adjusted between the par-
ties ;-and we are of :opinion, that sucha release forms an ex-

* ception to the general rule, and may be pleaded in bar gen-

erally. , : g

And-it is the opinion of the court, that, inthis-case, nei-
ther party is entitled to costs. It must bepresumed that the
costs were adjusted, when the release was made. 1 Caines’
Rep. 66, Watson vs. Depeyster.—5 John. 268, Johnson wvs.
Brannan.—2. Caines’ Rep. 380,  Shaw vs.. Wilmerden.—32
John. 294, Merchant’s Bank vs. Moore.—1 Cuaines’ Rep.
116.—1 John. 142, Hurt vs. Story.

If Moore, who made the release, had been the sole plain-
tiff, and had endeavoured to prosecute the suit, notwith-
standing the release, perhaps the defendant might have been
entitled to the ‘costs of resisting such.an attempt.. But,the
release in this instance was by one of ‘several plamtiffs, and
may have been made without the knowledge or consent
of those, who.did not. execute it ;- and when a releaseby cne
of several plaintiﬁ's is taken under such circumstances,we think,
that the plaintiffs may put the defendant to plead his release,
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without subjecting themselves to costs.  The plea is adjudg- Kimban et al.
ed sufficient; but no costs are gllbWed'to either party. w\';:on

NATHANIEL -BROWN: vs. 1SAAC DINSMOOR:

- When & tax is‘assested upon the land of‘a non-res:dem‘ the number of the range
and lot, or some other description of the land taxed; must, iaall.cases, be inseit-
ed in tie list.

Ap-action on the case,in the nature-of waste, lies:in favor of fiim; who: has-a-ve
versionary, interest in land, aé,amsi a stranger, who cuts smdll uees, 3uilabie for
hoop poles; uponthe land.

Tars was an action on the case: The pl‘aintiﬁ" alleged in
his declaration; that a certain farm in Chester, being in the
possession and occupation of J.  Couch, as tenant thereof to
the said Brown, and the reversion thereof being in the said
Brown, the said Dinsmoor maintained a dam across a certain
brook, by which said farm was overflown, from the 22d Au-
gust, 1817, to 22d August, 1823, and the trees of the plain-

“tiff killed, and part of the farm made spongy and rotten ; and
that the defendant entered upon said farm, and cut three
thousand small trees ; by reason of which the saxd Brown
was injured in his reversionary interest. ' '

The cause was tried here, at February {erm, 1824, ‘upon
the general issue, and a verdict taken for the plaintiff, sub-
jeet to the opinion of 'the court upon the following case.

~ 8. N\ Gage, being seized of "the farm mentioned in the de-
elaration, or the 31st December; 1799, conveyed the same,
by deed; to the plaintiff; who entered and became selzed as
the‘law requires.

The defendant claimed-to be seized of the same farm, by
virtie of a sale made by the ‘collector of Chester; for the
won-payment of the state, county, and town taxes, assessed
upon the'same in the'yedr 1813,

The assessment of the taxes, and'the sale of the Iand ap-
peared to'be legal, unless the following ObJeCtIOHS, or some
of them, are well founded.’ :

1. The only authority, ‘which the selectmen of Chester
had to assess the town tax, wasavote in the following words :

#The 10th article was left with the selectmen, to raise




