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reserved, suin,from theunlawfullythusamount of the sum
histo verifydue. and offeredfound lawfullybethat might

oath, of the statute.own in pursuancehisbyplea
; defendantdemurred thethe andplaintiffthisTo plea

in demurrer.joined
Leland, thefor plaintiff.

for the defendant.■■■■■■.IJphmn,
decided,haveIke cauri. We that an action betweeninBy

note,and the maker of a if theendorsee it thatthe appear,
endorsee,bona withouthas been transferred to thenote fide

a de-­of the the asusury,notice maker cannot set up usury
410,2 H. arefence. N. vs. WeRep. Young Berkley.

aware, known,that this when itprinciple, becomes generally
be used to Thisusurers evade the statute. howev­may by

endorsee,er be themay byeasily prevented, throwing upon
offered,of is ofa the burthen thatusurywhen shewing,plea

transferred, ad­has bona for andue,ihe note been beforefide
his IfThis done affidavit.consideration. maybe byequate

oath, state, bonawill, note was trans­he under that the fide
due, tohim, consideration,for a and notto before fullferred

statute, must But other­the be rejected.evade the plea
aware, thisare not that courseit is to be received. Wewise

to than theintroduce perjury,will have tendencyany greater
statute, authorizes thein which to clearpayeetheprovision

hisIhe own oath.of usury byhimself
case, isdemurrer, in not But theThe this taken.well

shew,demurrer, can,ifthe andwithdraw hemayplaintiff
received,to benotthat the oughtplea

PHILBRICK, HAZEN,vs. MOSESadm'r. Jun.JONATHAN
nebrought administrator,a is before obtains letters ofa assuit byWhen person

gianted him,toadministration, is afterwards theadministrationand defendant*
of the letters ofhimself of this crave admin-in order to avail matter, may oyer

demur-istration and

Assumpsit. ofThe craved theoyer plaintifl’sdefendant
administration, he wasit thatby whichof appeared,letters
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not administrator the time whenat he commenced this suit,
demurred,and then and the inplaintiff demurrer.joined

Heithl, lor the plaintiff.
for the defendant.Story,

aIkecourt. When sues asBy plaintiff administrator, when
in fact he was not administrator afteruntil the commence­

the suit,ment of the correct mode of this matterpleading
seems not beto well settled. In Marker vs. Moreland Le­(2
vintz 19,) the defendant in such a case craved of theoyer let­
ters of administration, and then thepleaded matter in abate­
ment after an The court held theimparlance. to beplea
bad, but writ,abated the because it that theappeared action
was commenced. anprematurely When action is prema­

it beturely brought, may abatement,inpleaded and is also
of of ademurrer,orgoodground nonsuit. 1 Pl. 442.­Chitty’s

—4 479.Mass. Rep.
no doubt,We entertain that the ofmode pleading, adopted

correct,in iscase, andthis that there must be
Judgment thefor defendant.

THOMAS SHAPLEY vs. THOMASFELT.
actio non accr'emt seccof anrios,a in it isplea notTo assumpsit, t€fsufficientinfra
the defendant was out ofthat the state at the time the cause ofreply, action ac-

no toeand left in State: the allege,mustcrued, property that hereplication con-
of till withintinued out the six before thestate, ofcommencementyears the

action.
1‘rejoinder,case,a a that moreIn than sixsuch before theyears commencement“ action, thethe defendant returned intoof the state and same,”resided within the

allegingheld tobe without that the returnsufficient,was was or theopen*, that
had notice of it.plaintiff

Assumpsit. The declaration contained several counts.
bar,The defendant in that thepleaded several supposed

action,causes of in mentioned,the declaration nor ofany
them, not accrue todid the sixwithinplaintiff years before
ihe commencement of the action.

To this plea the plaintiff replied,
I. That he not to beought from hisprecluded maintaining

onaction tire first count, action,because the cause of therein
mentioned, did accrue within &c.,six and thisyears, upon

wasissue joined,
von, in. 16


