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not administrator the time whenat he commenced this suit,
demurred,and then and the inplaintiff demurrer.joined

Heithl, lor the plaintiff.
for the defendant.Story,

aIkecourt. When sues asBy plaintiff administrator, when
in fact he was not administrator afteruntil the commence­

the suit,ment of the correct mode of this matterpleading
seems not beto well settled. In Marker vs. Moreland Le­(2
vintz 19,) the defendant in such a case craved of theoyer let­
ters of administration, and then thepleaded matter in abate­
ment after an The court held theimparlance. to beplea
bad, but writ,abated the because it that theappeared action
was commenced. anprematurely When action is prema­

it beturely brought, may abatement,inpleaded and is also
of of ademurrer,orgoodground nonsuit. 1 Pl. 442.­Chitty’s

—4 479.Mass. Rep.
no doubt,We entertain that the ofmode pleading, adopted

correct,in iscase, andthis that there must be
Judgment thefor defendant.

THOMAS SHAPLEY vs. THOMASFELT.
actio non accr'emt seccof anrios,a in it isplea notTo assumpsit, t€fsufficientinfra
the defendant was out ofthat the state at the time the cause ofreply, action ac-

no toeand left in State: the allege,mustcrued, property that hereplication con-
of till withintinued out the six before thestate, ofcommencementyears the

action.
1‘rejoinder,case,a a that moreIn than sixsuch before theyears commencement“ action, thethe defendant returned intoof the state and same,”resided within the

allegingheld tobe without that the returnsufficient,was was or theopen*, that
had notice of it.plaintiff

Assumpsit. The declaration contained several counts.
bar,The defendant in that thepleaded several supposed

action,causes of in mentioned,the declaration nor ofany
them, not accrue todid the sixwithinplaintiff years before
ihe commencement of the action.

To this plea the plaintiff replied,
I. That he not to beought from hisprecluded maintaining

onaction tire first count, action,because the cause of therein
mentioned, did accrue within &c.,six and thisyears, upon

wasissue joined,
von, in. 16



ism,Cheshire, term,October

II. from hit'That not to be maintaininghe ought precluded
declaration,in hisaction second and third countstheupon

action in saidbecause, at the time said causes ofthe counts
accrued, the limits ofthe said Felt was withoutmentioned

state, therein,or estate thatthis and did not leave property
could, at-law,of becommon and ordinarytheby process
tached.

To the saidthis the that after supposeddefendant rejoined,
men-said and third countsaction,causes of the secondin

tioned, theaccrued, and more than six next Beforeyears
commencement, November,action, wit,this on 2dof to the
1814, he, Felt, state,said returned into this and residedthe
within the limits of the same.

To this the demurred.plaintiffrejoinder,
Cook,JV*. for the plaintiff.

Parker, for the defendant.J.
in this iscase insufficient,replicationcourt. ThetheBy

substance. is 2 Mass.in It double.and Rep.forminboth
But this is a invs. Burbank. defect form.only81, Perkins
to the ofmatter thean objection replication,is howeverIt

theno that defendant continuedis allegation, outtherethat
six before thestate, yearswithintill commencementtheof
Pl. 82. doubt,We entertain no thatStory’saction.of the

; and,must prevailthe as thisreplicationto isobjectionthis
the defendantin the ispleadings, entitledfault tofirstthe

Pl. 607.2 Chitty’sjudgment.
himusmove to leave tograntmaytheBut, plaintiffas

behave it usefulthought mightwe tohis replication,amend
It is thatobjected, the rejoinderthe rejoinder.examine

the hadthat ofnotice the re-plaintiffno allegation,contains
state, oninto this 2d November,defendant thetheofturn

isare of that thereopinion, in thisnothingBut we1814.
anddefendant returnedIf the resided inopenlyexception.

of run,limitationsstatute tostate, beganthe whetherthe
not,or isnotice it also that theobjected,hadthe plaintiff
thatnot the defendant returned andallege,doesrejoinder

state, doubled,is ait thatin the not returnopenlyresided
the of tostatutedebtor, from which beginsa limitationsof

creditor,return, asa will his usingbe such enablerun, must
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271,3his Mass.to arrest Rep.body. Shapleyreasonable diligence,
. Laws 165. Yet still the mannerH­White vs. Bailey.—1N.­ F«it.

Ininof the need not be the rejoinder. proof,return alleged
ahis must shew such re­to the defendantrejoinder,support

: isturn, but,as the it sufficientstatute intended in pleading,
Such is form ofa theallegeto return. usualgenerally

82.­—­2 Pl. 663.pleading. Pleading Chitty'sStory's
delivered, became non-After this the plaintiffwasopinion

suit.

ANTIPASvs. MAYNARD.GARDNER SHATTUCK

having residing K.,a in went to andwife thereindividual, G,,an laboredWhere (?. nights, passingreturning on aodto with hiseight months, Saturday Sundays
in thethat he was liable dowas to inheld,wife —it militia and notduty

i*T„in

of afrom the ofjusticeThis was an thejudgment,appeal
wasand submitted to the ofin this county, decisionpeace,

court, facts.followingthethe upon
of first ofis the company infantryShatluck the clerk in.

defendant, in saidenrolled; beingand the company,Keene
1823,on onto the 6thparade May,warned appearand duly

; and this prosecution wasto to re-appear broughtneglected
beforfeiture to incurredsupposedthe bycover Maynard.

of on that occasion.military dutyneglect Maynardfor re-
Gilsum, In this hiswithcounty, someparentsto timemoved

1808, ofhe then aboutthe thebeingyear ageabout of
until theand resided there 1822.yearseven Inyears,

Ashburnham,to in1822, Massachusetts,he wentFebruary,
to make that hisplace permanentintention resi-with the

; in November hebut the hisfollowing,dence inten-changed
In December,to Gilsum. 1822,againand returned hetion

Ashburnham,towoman, and hisbelongingmarried a brought
Gilsum,to he andand where his wife residedwife furniture

house, Kilburn,a room in the of a Mr.in hadthe andfamily,
Keene, andMarch, to1823, when went con-until Maynard

Holbrook,Keene, for a Mr. months:labor eightto intracted
absent frombe Sat-was that shouldMaynardbut it agreed,


