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ADAMS.SAMUEL KIMBALL vs. EDMUND

thefor the in bar of mat"«Win plaintiff plead avowry,woods maydistrained,
A> '¡ a ab initio‘diu shews the defendant trespasser
• * damage given as statutefeasant, if be not the11 been notice\ oaffh* have taken

takingthedoesomission a non not render firstthe is feasanoe whichrequires,
be deemed unlawful.the of cattle willhut detention thesubsequentmna^ful;

< dean for such unlawfulur statute hasAnd made replevin remedyappropriate
tension.

Replevin Thefor cows declara-three and one heifer.
1823, L.atdefendant,that on the 28th July,tion thealleged
defendantsin a certain close thecounty, adjoiningin said

L. took and detain-house in the cattle- &c. unjustlydwelling
and &c.suretiesed against pledges,them
the and the cat-avoweddefendant taking impoundingThe

tle, cattle,the same in thea distress for donedamage byas
hisclose, to be soil and freehold.said which he alleged

in bar to the avowry—The plaintiff pleaded
defendant, 1823,onThat the 28th1st, July, impounded

L.,in and therein common sufferedpound,said cattle the
hours,more than with-twenty-fourto remainthem impounded

thereof, asa notificationthe prescribedout togiving plaintiff
; tothe defendant the be theknowingstatute plaintifftheby

cattle.saidof theowner
in aforesaid,the2d, That the defendant impounded, pound

them tocattle, and remainpermittedsaid impoundedthe
hours, without notificationsputting upthan twenty-fourmore

of saidthe owner cattle un-as statute requires; beingthe
defendant.saidto theknown

demurred,defendant and thethepleas plaintiffTo these
hi demurrer.joined

Thom, for the plaintiff.
Porter, for the defendant.

is in inpleasthis that theobjectedcourt. It casetheBy
from Buiare declaration.thedeparturesofbar the'pvowry

Thethis has no foundation.us that objectiontoit seems
declaration,in his ofnot theonly taking,complains,plaintiff

of;his cattle and the matterdetention ofillegalbut of the
if it amount to thing,bar of the anyin avowry,the pleas

;of in thatand,an detention the cattleshew illegaltogoes
2isfortifies the and a departure.declaration notrespect,

639.Pleadings,Chilly's
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It Kimballthese pleas.arising uponBut other questionsthere are
insettled, Adams,a in pleadIs maynow that replevinplaintiffwell

avowant, the dis­makingafterbar that theof avowry,the
562.—­1 Chit. P.ab initio.atress, became trespasser

”“ 369,3Pleader, HopkinsK. 20.­—­10 John.Comyn Digest,
191,ditto vs. Petrie.­—­10 ditto253.Prattvs. Hopkins.­—­2

notifications,notice,to to isBut a or post upneglect give
tyhich a tres­feasance,a cannot make the avowantmere non

1824.Ferrin, Grafton,ab O­ vs.initio.passer Mayrdway
is vs.true, Brown,It the of H. Rep.that in case Smith N.(1

a is theintimated court. But it36,) opinion bycontrary
examination, intima­will found that the thusopinion,be upon

authorities, itted, whichis not theby uponsupported pur­
ofto Those authorities are decisions thebe founded.ports

; decided,of New-York in which it thatcourt wassupreme
if, in state,that cattle taken feasant aredamage impounded
without the theassessed fencehaving damage previously by
viewers, to of statute,the directions their itaccording makes
him, them,who abso a initio. Butimpounds thosetrespasser
decisions the ofrest theirparticular provisions statute,upon
which inrender it unlawful there to aimpound, publick

before the ispound, assessed. Indamage the of Sack­case
M'Donald,rider vs. Kent,John.(10 C.251,) J., “thesays

“ inthe cattle theimpounding pound,publick thebefore dam-
“ were was not a mereages nonappraised, feasance, but a
“ act unauthorizedpositive theby statute.” If a lessor dis-­

rent,trains for a. refusal to re-deliver aupon tender of the
arrears does make anot the lessor ab initio. 8trespasser
Coke 290.­—­10 373.­—­15 ditto 401.John.

But this omission not havealthough may made the defend­
ant a initio,ab it havetrespasser may rendered his subse­
quent detention of the cattle unlawful. this isitUpon point

to what ourunnecessary say wouldopinion been,have had
the time,fornow, the firstquestion presented foritself de­
cision. hasBecause it been settled, suchrepeatedly that
an omission does render the detention Cross vs.unlawful.

N. H. and BrownHughs, Rep. vs.(1 37,) Smith, N. H.(1
And we are inclined think no36.) to it isRep. doing injus­

whotice the distress,to makes him asperson, the to consider
24in.vol
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the no-having abandoned Ms toremedy, by neglecting give
tice which the and to treat his subsequentstatute requires,

ofdetention the as unlawful.distress
ofstand,But as these now the takingpleadings original

;is and the questionthe cattle admitted to have been lawful
canitself, case,whether, isthatwhere the replevinpresents

?for amaintained mere unlawful detentionbe
ofhas been much opinion.therethis question diversityOn

de­did not for an unlawfulliehave held that replevinSome
401.—­had 15tention, the been lawful. John.when taking

322.1 Mason
6 Rep.Mass.a opinion.have of contraryOthers been

359.­—­8 290.­—­10 John.ditto ditto Coke427.­—­16 147.­—­15
372.­—­Hammond P. 373.N.

un­whether, law, a merecommon lies forBut at replevin
lawful, not beneeddetention, waswhere the takinglawful

9,case; Februaryour ofthis because statuteindecided
cases,all theLaws, enacts,H. that “in1791, N. 413,)(1

“ time,the at whileanyof creatures impounded mayowner
“ same, iftheremain in thethe creatures pound, replevie
“ has constru­clause been alwayscause.” And thisseehe

rem­made thereplevin appropriateour courts to haveed by
in rela­ofas thewell the proceedingsto regularitytryedy,

1 H.of Nthedistress, taking.as the legalitythetion to
.N. P. 373.—Fitz.­ N­Brown vs. Smith.­—­Hammond36,Rep

159.B.
bar ofthat in thetheof pleastherefore opinion,We are

answer, and there mustthata sufficientare in lawavowry
be

theJudgment for Plaintiff.


