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ABIGAIL JOSEPHWOODBURY vs. C. THOMPSON.

¡heallegation,slander,In actionaR for an that ofmeans words ?U~by spoken
disgrace,has intofallen andmfamv, credit,and has lostplaintiff hercontempt,

damage.lavingot tnmd, is. not the oí specialareputation-,and peace
Words, charging fornication,a woman with notare in themselves actionable in

this state.

Case for slander. The first count that the de-alleged,
state,fendant, in of divers of this didpresence good people

and theutterloudly following false and scandalouspublicly
“words of and the viz. that sheconcerning plaintiff, (rnean-

“ -the was a damneding whore.”plaintiff,)
The second in acount that the defendant certainalleged,

discourse, which he had with divers of thisgood people
state, of and theconcerning theplaintiff, charged plaintiff

;with committed the crime fornicationhaving of reasonby
“of which words the hath intofallen ceu-plaintiff disgrace,

“ and withtempt, her whominfamy with previous-neighbors,
“ she was inly esteem,great the hath lostwhereby plaintiff
“ credit,her and and of mind.”reputation, peace

To this declaration ;the defendant demurred
1st, Because it did not count,firstthe that aappear by

conversation concerning the said was heldAbigail by any per,
time ofsons at the words,the orspeaking that wasany thing

said, from which the hearers of know,the words could that
ofrvere thethey spoken plaintiff.

2d, noBecause special is indamage either count.alleged
Webster, for the plaintiff.

the defendant.forNoyes,
C. J. There are noRichardson, special spe-damages,

laid, in either incount thiscifically case. The allegation,
hasthe fallen intothat and infa-plaintiff disgrace, contempt,

credit,has lost her mind,and and ofmy, reputation, peace
be considered as acannot 1 Saun-laying special damage.

5.¾43, noteders
is, athen wordswhether womanchargingThe question

are of in ?themselves this stalefornication actionablewith
dear, words,law, such aat commonis that importingIt very

charge, Davis16,actionable. 4 Cokenot of themselvesare
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134, BoisLevintz vs. Bois.—3­ L­d. Raymondvs. Gardiner.­—­1
vs. Still­275,vs. Ambler.­—­13 John. Martin1004, Gascoigne

115,vs.188, Brooker ditto andBuyswill.­—­5 ditto Coffin.-2
107, vs.Gardner andvs. Gillespie.­ Rep.—­Hardres wifewife

Parker,
“16, act for1791,Our statute of entitled anFebruary

“ the of crimes not sectioncertainpunishment capital,”
“enacts, if7, fornication anythat man shall withany commit

“ convicted,woman and soeverybe thereofsingle person
“ shall a sixtybe fined sum notoffending exceeding shillings,
“ and, not tenif to be whipped exceedingunable pay, may
“ ofin case the oathProvided that thethisstripes. always,
“ aswoman shall be consideredonly not sufficient evidence

”“ to man.convict the
if inthis clause the statute can be construed to embrace

women, and to itrender them liable the punishment ’pre-
scribes, doubt,not thatit does seem to a the wordsadmit

in are Arelaid this action of themselves actionable. women
?thisthen within the intent of statute

time,As this section in was enacted theour statute at
anrevised, examination ofwhen the acts were theprovincial

statutes, had been thiswhich onpreviously adopted subject,
thissome in case.lightthrowmay

Massachusetts,of ofan act incolonytheBy 1642,passed
“ordered, that if manit was commitany fornication with

“ woman, shall beany eitherthey punishedsingle by enjoin-
:£ fine,or or Col.ing marriage, corporal punishment.” and
Prov, Laws 115.

By an act of the of Vassachusetts,province passed in
“it was enacted, that if manany commit fornication

“ any woman,with single thereof,dueupon conviction they
“ fined, &c,shall exceedingbe not the sum of five pounds,

be“or corporally notpunished by whipping, tenexceeding
“ Propapiece.” andstripes Col. Laws 239.

Massachusetts,an actBy of the commonwealth of pass-
“in it enacted,1785. was ifed anythat man forni-commit

woman,any thereof,withcation single upon due conviction
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fined,he■Woodbury shall woman,be &c. and the so dueuponoffending,
thereof, shall fined,conviction be &c.Thompson,

II,ofOur act the 13 William III. whicirprovincial tap.
seems have ofto been from the act of thecopied province

“Massachusetts, enacted,in man1692, that ifpassed any
“ commit fornication with due con-woman,any single upon
“ thereof,vie shalllion both be fined,notthey fiftyexceeding
“ &c. Prov. Lawsa 17.piece,”shillings

Such of statutes,was the thelanguage precededwhich
that, it;is force is not acertainlywhich now in here and lit-
tle if shouldthat women be em-it wassingular, intended

astatute,the so differ-entirelybraced by present language
used.should have beenent

maystatutes in relation toof the adulteryThe language
some on thislight subject.throw

enacted, that1646, of MassachusettsIn a law of the colony
“ a orwith marriedif commit adultery espousedany person
“ and t<radulteress shall bewife, surelyadulterer putthe

”“ Prov. Laws 59. law wasand ThisCol. copieddeath
10.xx.Moses, Leviticusoffrom the law

1694,Massachusetts,of inpassedA of thelaw province
“ woman,the andenacted, if man commit manadultery,any

“ crime,of &c. shall besuchbe convicted setthat shall upon
“ LawsProv. Col. 277.and&c.the gallows,”

III.of 13 Williamact theourof provincialThe language
“ man shall commit theif7, adultery,that anywas.eap.

“ convicted,be &c. shall setwoman, that shall beandman
“ Laws 10.Prov.&c.the gallows”,upon

“ man orenacts, woman,thatstatute, force anyinA now
“ convicted,and be thereof &c.commit adulterywho shall

1 Laws&c. N. H. 335.set on the gallows,”shall be
inwomanextend to the expressAll statutes terms.these

Massachusetts, in 1786, forof thepassedstatute pun-The
fornication, a distinction between the manof madeishment

woman, a ofhim to fine andfive pounds,and the subjecting
fine,of and to aof herin case thenon-paymentto whipping,

and in case of non-pay-three imprisonment,fine of pounds
jaaent.
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fornication, Wooaiiury'Our statute which is nowpresent against under
not, terms, ;in«consideration,does express include the woman ■■™.

and is some inthere it. a construe-­certainly difficulty giving
^iion, that will her it.bring terms,within ifFor the every

“ so be woman,construed toperson offending,'' include the
be,the of the statute willlanguage in effect that manany>f

commit a woman,with andsingle be convict»fornication thereof
ed, the man *and the womanshall be andfined, the womanSft.

bemay ;thepunished upon ofconviction the man and this
“is to be avoidedabsurdity only by the words andrejecting

“ be convicted,1'1as But,without inmeaning. agivingthereof
statute, recollect,construction to this we must constantly

statute,that it is a isand that itpenal to be construed strict­
We are not at toly. liberty reject word in it. forany the

of it a broadergiving construction, arepurpose but bound to
construe it to obviousaccording the of all wordsmeaning the
taken Thistogether. statute thus construed not,does in our

includeopinion, women.
of follows,It course that the words laid in the declaration

this case not ofin are themselves actionable. The words
a ;scandal andcertainly import very is togreat it be regret-

ted, maintained,an actionthat cannot be when such an impu-
made,istation andwithoutfalsely alleging someproving spe-

cial But it is ourdamage. make,not toprovince tobut ad-
;the law andminister whatever be ourmay weregret, are

in law,this case tobound thepronounce be,declaration to in
insufficient.

Green, IJ. accord with the views ofperfectly the
statute,in ofChief Justice his construction the and in addi-

him,tion to the reasons offered theby legislature havemight
to man,been induced to confine the thepunishment a.from

conviction, cases,that advances,the first in such generally
him,from shouldand these beproceed prevented, there

would be of the offencelittle being com-danger frequently
;mitted but what more confirms meparticularly in the opin-

last,declared,ion has is, section,he the of theclause on which
follows,founded,the is which is as :prosecution viz.
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ofWoodbury the oathin this case thethat tvo-Provided always,
“ as tosufficient evidenceman not be consideredshallonlyon.tí.ou!;
“ man.”convict the

sec-of thethe first partif the is intended byNow woman
this manifest absurditya ofto be subject punishment,tion

is insufficientfollow, that while the of the womanoathmust
man,the be prosecuted,conviction of the woman mayfor the

alone, andof the man punished.oath be convictedand on the
not,shouldof woman manoath the theagainsttheWhy
manof theof oathcases, be as theequal weightin Mich

; from theseandtowoman, isthe impossible perceiveagainst
Justice, I amthe Chiefthose offeredconsiderations, and by
intended, bythat wasofdecidedly punishmenttheopinion,

manstatute, only.the to theto extend
theJudgment defendant.for

J­ABEZ vs. JOHN HARTSHORN.HAYWARD

ofat commencement adefendant,to a who is absent from the state thenoticei'he
9thi?thbycontemplated of the statute of Februa-him, the sectionsuit against

■&,c. pointedwrit,” ascopy1791» ofbyis '‘an. attested thery, him withserving
8th of isdo notice short that sufficient.;the that statute andout in section of

atoa of error reverse judgment,was writ broughtThis
in favorin thisa of county,the peace,byrendered justice

error, the fol-in underplaintiffdefendant theof the against
December, 1822,17thOn thecircumstances.lowing

returnable be-sued a writ againstout Hayward,Hartshorn
was serv-1823, whichthe 4th January,onfore the justice

; return, as fol-made hisand the officeron the same dayed
:lows

“ D.17, A. 1822. I have at-­ss. DecemberHillsborough,
6‘ of namedthebulls,of the withinone propertytached pair

u“ summons,” andat his lastand have a &c.Hayward, left
“ Merrimack,’'1in &c.of abodeusual place

the 4thonrendered the justice,was byThe judgment
1823, default.uponJanuary,

“ the originalthe timewas,error that atThe assigned
il theofwas outout, he, saidwrit was the Hayward,sued


