HILLSBOROUGH, APRIL TERM, 1828

;KB}GAI’L WOODBURY ws. JOSEPH €. THOMPSOXN.

In anaction for slander, an allegation, that by means of -the words spoken. the
plaietiff has fallen into disgrace, contempt, and infamy, and has Jost her eredit,
reputationiand peace of i, is'not thedayingofa ipee iat damage, .

Words, charging a woman with fornication, are not in thumselves acticnable in
this state.

Case for slander. The first count alleged, that the de-
fendant, in presence of divers good people of this state, did
loudly and publicly ufter the following false and scandalous
words of and concerning the plaintiff, viz. ¢ that she (mean-
‘“ing the plaintiff,) was a damned whore.” ~* .

The second count alleged, that the defendant in a certain
discourse, which he had with divers good people of this
state, of and concerning the plaintiff, charged the plaintiff
with having committed the crime of fornication ; by reason
of which werds ¢“ the plaintiff hath falleu into disgrace, con-
““tempt, and infamy with her neighbers, with whom previous-
“‘ly she was in great esteem, whereby the plaintiff’ hath lost
““ her credit, and reputation, and peace of mind.”

To this declaration the defendant demurred ;

Ist, Because it did not appear by the first count, that a
conversation concerning the said Jbigail was held by any per.
sons at the time of speaking the words, or ihat any thing was
said, from which the hearers of the words could know, that
they were spoken of the plaintiff.

2d; Becauseno special damage is alleged in e;tber count.

Webster, for the plaiantiff.

* Noyes, for the defendant.

Ricuarpson, C. J. There are no special damages, spe-
cifically Taid, in either count in this case. The allegation,
that the plaintiff has fallen into disgrace, contempt, and infa-
my, and has lest her credit, reputation, and peace of mind,
cantiot be considered as laying a special damage. 1 Saun-
ders 243, note 5.

The quéstion then is, whether words charging a woman
with forai¢ation are actionable of themselves in this state ?
It is very clear, that at common law, words, importing such a
charge, are not of themselves actionable. 4 Coke 16, Davis




HILLSBOROUGH, APRIL TERM, 1825. 195

vs. Gordiner.—1 Levintz 134, Bois vs, Bois.—2 Ld. Rayiond  Wooibury
1004, Gascoigne vs. Ambler—13 John. 275, Martin vs. Stidl- Thompson,.
will.—& ditto 188, Brooker vs. Coffin.—2 ditto 115, Buys and o ~a
wife vs. Gillespie.—Hardres Rep. 107, Gardner and fwzfa S,

Parker.

Qur statute of Febmary 16, 1791, entitled ¢ an aet for
“ the punishment of certain erimes not capital,” section
7, enacts, ¢ that if any man shall commit fornication with any
“ single woman and be thereof convicted, every. person so
¢ offending shall be fined a sum npot exceeding sixty shillings,
¢ and, if unable to pay, may be whipped not exceeding ten
“stripes.  Provided always, that in this case the oath of the
¢ wwoman only shall not be considered as sufficient evidence
‘¢ to convict the man.” ,

If this clause in the statute can be construed to embrace
women, and reader them liable to the punishment it pre-
scribes, it does not seem to admit & doubt, that the words
taid in this actionare of themselves actionable. Are women
then within the intent of this statute 2 : ~

As this section in our statute was enacted at. the time,
when the provincial acts were revised, an examination.of the
statutes, which had been previously adopted on this subJect,
may: throw some light in this case.

By an act of the eolony of Massachusetts, passed in 1642
it was ordered, ¢ that if any man commit fornication with
“ any single woman, they shall be punished either by enjoin-
 ing marriage, or fine, or corporal punishment.” . Col. and
Prov. Laws 115, .,

By an act of the province of Massachusetts, passed in
1692, it was enacted, ¢ that if any man commit forpication
“¢ with any single woman, upon due conviction thereof, they
¢ shall be fined, &c. not exceeding the sum of five pounds,
*“or be corporally punished by whipping, not. exceeding ten
¢ stripes apiece.”  Col. and Prov. Laws 289.

By an act of the . commonwealth of Massarhusetts, passs -
ed in 1786, it was -enacted, *“that if any man commit fornis .
cation with any single woman; upon due conviction thereef, .
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“’oodbur} he sha]l be ﬁned &c. and the woman, so offending, upon due
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conviction thereof, shall be fined; &e.

S~ Qur provincial act of the 13 William 1I1. cap. 11, whick

seems to have been copied from the act of the province of
Massachusetts. passed .in 1692, enacted, ¢ that if any man
“commit fornication with apy single woman, upon due con-
¢ viction thereof, they shall both be.fined, not exceeding fifty
“shillings a piece,” &c. . Prov. Laws 17.

Such was the language of the statutes, which preceded
that, which is'now in force here 5 and it is certainly not a lit-
tle singular, if it was intended that women should be em-
braced by the present statute, a language so entirely differ-
ent should have been used.

The language of the statutes in relation to adultery may
throw some light on this subject.

In 1646, a law of the colony of Massachusetts enacted, that
€ if any person commit adultery with a married or espoused
¢t wife, the adulterer and adulteress shall surely be put to
“death”  Col. and Prov. Laws 59. This law was copied
fromthe law of Moses, Leviticus xx. 10.

Alawof the province of Massachusetts, passed in 1694,
enacted, ““ il any man commit adultery, the man and woman,
¢ that shall be convicted of such crime, &e. shall be set upen
¢ the gallows,” &c. Prov. and Col. Laws 277,

The language of our provincial act of the 13 William IIL.
eap. 7, was. that ¢ if any man shall commit adultery, the
““‘man and woman, that shall be convicted, &c. shall be set
¢ upon the gallows”, &e.  Prov. Laws 10.

A statute, now in force, enacts, ** that any man or woman,
“vho shall commit adualtery and be thereof convicted, &e.
‘t.shall be set on the gallows,” &e. 1 N, #. Laws 335.

All these statutes extend to the woman in express terms.

The statute of Massachusetts, passed in 1786, for the pun-
ishment of fornication, made a distinction between the man
and the woman, subjecting him to a fine of five pounds, and
to whipping. in case of non-payment of the fine, and her to &
fine of three pounds and imprisonment, in case of non-pay-
ment.
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“Vur present statute against fornication, which is now under
wonsideration; does not, i expre"sétemm,’ include the woman ;
and there is certainly some difficulty in giving it 'a construc-
tion, that will bring her within it. ~ Forif the terms, ““every
¢ person so- offending,” be construed to include the woman,
the ‘language of the statute will in effect be, that if any nian
commit’ fornication with o single woman, and be thereof convict-
ed, the ‘man -and the woman shall be fined, &¢. and the woman
may be punished upon the conviction of the man; and this
absurdity is to be avoided only by rejecting the words < and
< be thereof convicted,” as without meaning. © But, in giving a
construction to this statute, we- must constantly recollect,
that it is a penal statute; and that it is to'be construed strict-
ly. We are not at liberty to reject any word in it. for the
purpose of giving it a broader construction, but are bound to
construe it according to-the obvious meaning of all the words
taken together. This statute thus construed does not, in our
opinion, include women. .

It of course follows, that the words laid in the deciaratwn
in this case are not of themselves actmnab}e;ii; The words
certainly import a very great scandal ; and it is to be regret-
ted, that an action cannct be maintained, when such an impu-
tation is falsely made, without alleging and proving some spe-
cial damage. But it is our province not to make, but to ad-
mirister the law ; and whatever may be our regret, we are
bound in this case to pronounce the deciaratmn to be, m 1aw,
insufficient.

Greex, J. | perfect}y ‘accord with the views of the
Chief Justice in his construction of the statute, and'in addi-
tion to the reasons offered by him, the legislature might have
been induced to confize the' punishment to the man, froma
conviction, that the first advances, in such cases, generally
proceed from him, and should these be prevented, there
would be little danger of the offence being frequently com-
mitted ; but what more particularly confirms me in the opin-
ion he has declared, is, the last clause of the section, on thch
the prosecution is founded whxch 1s as follows, viz.

'
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¢ Provided always, that in this case the oath of the wo-
¢ man ‘ouly shallnot  be consxdered as sufficient evidence to
# ponyict the man.?

MNow if the woman is mtended by the first part of the sec-
tion to be a subject of pusishment, this manifest absurdity
st follow, that while the oath of the woman is insufficient
for the conviction of the man, the woman may be prosecuted,
and-on the oath of the man alone, be convicted and punished.
Why the oath of the woman against the man should wot,
in such cases, be of equal weight as the oath of the man
against the womau, is impossible to perceive ; and from these
considerations, and those offered by the Chief Justice, I am
decidedly of opinion, that the punishment was intended, by

the statute, to extend to the man oaly.

Judgment for the defendant.
GO s

JABEZ HAYWARD »s. JOHN HARTSHORN.

“Ehe notice 1o adefendant, who s absent from the state at the commencement of a
suit against him, contemylated by the 17th 8ection of the statute of 9th Felrua-
£y 179138 by serving him with aa atested copy-of the writ,”’ &c. as puinted
out m thc 8th secuon of ihmt atdtuw 3 and Bo. notice short of {hat)s sufficient.

Ts Wasuawm of error ;brought to reverse a judgment,
rendered by a justice of the peace, in this county, in favor
of the defendant against the plaintiff in error, under the fol-
lowing circumstances. ~ On the 17th December, 1822,
Hartshorn sued out a writ against Haywaerd, returnable be-
fore the justice on the 4th January, 1823, which was serv-
ed on the same day ; and the officer made his return, as fol~

lows :

- ¢¢ Hillsborough, ss. December 17, A. D). 1822. 1 have at-
¢ tached one pair of bulls, the property of the within named
‘¢ Hayward, and bave left a summons,” &c. *¢ at his last and
i psual place.of abode in Merrimack,” &e.

The judgment was rendered by the justice, on the 4th
January, 18283, upon default.

The error assigned was, ‘“that at the time the original
“ writ was sued out, he, the said Hayward, was out of the




