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it is clearly the duty of the: ‘court to give such constric-
fion to every-instrument, as will igive effect tothe intention
of the parties, if, by law, it can be -done. ' In this case we
are clearly of epinion, that this deed may be construed as a
covenant to stand seised, and pass the land witheut the aid
of the statute. The consideration of bloed appears upon the
face of the deed. 2 Sond. uses 90.— Shep. To‘uch 511,82,
83.—2 Vent. 150, Lade vs. Boker.—-2 Wilson 22, I)ae V8.
Simpson.—2_ ditio 15, Roe vs. Trawmer.—5 Mass. Rep. 135,
—11 John, 351.

The contract of the grantor in. this instance, made upon
the consideration of bleed, is sufficient to raise a use, and

—=that use is executed by the statute of uses. We are, there-
fore, of opinion, that there be
Judgment for the demandant.

mcéd«'—-

G. A, GORRILL vs. W. WHITT]ER.

The selectmen of towas have no authority, under the statute of February 8,179%;
to alter the lines of towns. Nor had thes court of sessmns any such autbonty
under the statuie of 1820, cup. 85.

But selectimen have authority, uader the firat menuoned Rhtute to agree where
an existing line is ; and such an agreewent will be conclusive upon the suhject.
And a derernination of the sessions. under the statute of 1620, where an exist-
ing line between two towns was. was held 16 be conclusive

And sueh a‘determination of the sessions.was not void, although one of the jus-
tices of the sessi ns, who sat in the cause. was taterested in Lhe determination,

When a-court has a general jurisdidtion over the subjéct-matter of its procecdings;
its doings, hawever erroneous, are not void.

THis was an action of trespass for breaking and eﬁtering
the plaintiff's close, alleged to be situated in Northﬁe}d, in
this county.: "

The cause was tried here at August term, 1824 upan the
general issue ; when it -appeared, that the locus in quo was
mtuated within what were considered the limits of the origin-
al township of Canterbury, of which Noerthfield is part, from
1780, when the line of Canterbury was run by the proprie-
tors, until 1791, when 8 dispute arose -between Northfield
and Gilmanton.. That dispute continued until 1821, when,

“on an application to the court of sessions in the county of
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Strafford, the line was so-settled by that court, as to leave
the Jocus in quo in the town of Gilmanton, in the county of
Strafford. =~ Whereupon the court being of opinien, that,

_ while:the proceedings of the sessions remained. in:force, the

locus in quo must be considered as in the county of Strafford ;
and that the action, being in its nature local, could be main-
tained only-in that county, directed a non-suit, subject to the
opinion of the court upon the case, of .which it was agreed
that the record of the doings of the-court of sessions should
be considered as a part.

By that record it appeared, that the selectmen of Gilman-
ton, on the Tth August, 1821, presented to the court of ses-
sions, in the county of Strafford, a petition, stating, that the
selectmen of Gilmanton, and the selectmen of Northfield had
not been able to agree as to the true line and boundaries
between those two towns, and praying that court to examine
the disputed line, and establish the same. Upon this peti-
tion it was ordered, that the selectmen of Gilmanton notify
the selectmen of Northfield, to shew cause at the next Jan-
uary term, why the prayer of the petition should not he
granted. ‘Onthe 26th November, 1821, anotice was served
upon the selectmen of Northfield, agreeably to the order.
At January term, 1822, the town of Northfield did not ap-
pear, and John Wheeler and John J. Page, two of the justices
of the sessions, and John Folsom, were appointed a commit-
tee to examine and establish the said disputed line. At
August term, 1822, the committee reported as follows :—

¢ In pursuance of the within warrant, we the subscnibers,
¢t have notified, &e. and after hearing, &c. do report the
¢¢ following described line to be the true line between the
* within named towos of Gilmanton and Northfield, viz. :
¢ Beginning, &c. - By this we establish the line as perambu-
¢ lated, and returned by the selectmen of Gilmanton, in the
¢ year 1791.7

It also appeared by the record aforesaid, that at the time
when the said report was accepted, there were only three
of the justices of the sessions present, ane of whom was an
inhabitant of the town of Gilmanton.
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Noyes and. Woodbury, for the plaintiff. -

JMoody and Mason; for the defendant. '

Ricnarpson, C.:J. - On behalf of the plaintiff in this case,
it is contended, thatthe court of sessions, although authorized
to settle .and establish disputed :lines between towns, and
renew the bounds and’ marks-of ‘the same, had no-authority
to alter the lnes of towns or counties ; that the order of
that court, which so establishes the line between Northfield
and Gilmanton, as to leave the locus in guo in Gilmanton,
alters the line between those towns ; and that the doings of
the sessions, not being authorized by law, are void,

That the sessions had no authority to alter the lines of
fowns or counties, is a proposition, that will not be disputed.
The statute of February 8, 1791, entitled ¢¢ an act for regu-
*¢ Jating towns, and the choice of town officers,” sec. 1, enacts,
¢¢ that the lines between towns shall be perambulated, and
“ the marks and bounds renewed, within two years from the
¢ passing of this act, and once every seven years forever
¢ after, by the selectmen of each town, or by such person
“ or persons as they shall, in writing, appomt for that pur~
¢ pose.”’

And the statute of 1820, cap. 85, enacts, ¢ that when
¢t selectmen of diflerent towns in this state, in perambulat-
¢ ing the lines of their several towns, disagree in renewing
¢ and - establishing' the boundaries and lines of such towns,
¢t the court of sessions for the county, in which' such-town
¢ ig situated, are authorized, on petition to them for ‘that
¢ purpose, to settle and establish such disputed lme, and
““renew the bounds and marks ef the same.”

And the act further declares; ““that the judgment of said

¢ gourt, upon the same, shall be recorded at large; and shall’

“he-of the same force and effect; as would have been the
¢ agreement of the selectmen of said towns.”

The authority givento selectmen, torenew houndaries, has
always been considered to embrace the power to settle, by

agreement, the true lines between towns. And the power

to settle and establish disputed lines is expressly given to

the sessions. Buba power te settle and establish isdota’

power to alter. A power to settle a line is only a pow?er to
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determine where an existing line is ; but'a power to alter is
a power to abandon an existing line, and establish anew one.

‘But the propesition, that' the erder of the sessions alters
the line between Gilmanton and Northfield is not -admitted.
Indeed, it seems to us to have no foundation whatever, in
fact. The report of the committee; which the court accept-
ed, expressly states, that the committee establish the line
as -perambulated and returned.by the selectmen of Gilman-
ton and Northfield, in the year 1791, as the true line. There
is nothing in the record of the proceedings, which indicates
any attempt of the committee, or of the court, to alter the
line between the two towns. ;

This objection, therefore, to the order of the sessions, hav-
ing no foundation in fact, furnishes no groundto set aside the
non-suit in this case. _ '

Another ground, on which the plaintiff relies, to set aside
the non-suit in this case, is, that the proceedings of the court
of sessions were so irregular, that they must be considered
as absolutely void.

Where an authority is given to a court, or to certain
magistrates, to be exercised in a particular manner pre-
scribed by a statute, their doings will be void, unless the
directions of the statute are substantially pursued. Thus,
when a court of common pleas was authorized to determine
at what convenient place, near G. .M .’s house, a gate should
be erected upon a turnpike road, and the court determined
that the gate should be erected at a place called J. hill,
near & J.’s house, or at any place on said road between
JM. hill and the house of R. JV. .M., it was held, that the
location of the gate could net be considered as an execution
of the power granted, and that the doings of the court could
not justify the erection of the gate. 2 JMass. Hep. 102,
Commonwealth vs. Heare. ,

And; where particular wagistrates are authorized to dis-
charge poor-debtors, upon their taking a certain oath, -from
prison, unless'the statute is pur-ued, their doings are void.
2 N, H. Rep 421, Flarders vs. Thompson.—1 ditto 100,
Tappan vs. Bellows.—12 Muass. Rep. 319, Little vs. Hasey.—
8 D. & E. 424, Brown vs. Compton.
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So where a court-of limited jurisdiction takes cognizance
of a cause, not within its jurisdietion, the whole proceeding
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is coram non judice and void. 10 Coke 65, The case of the ="

Marshalsea.~15 John. 152, Cable vs. Cooper-—13 Mass. Rep.
324, Pearce vs. Alwood.—10 dutto 10, The inhabitants of Arun-
del vs. M Colloch.~—2 ditto 492.—1 Pick. 180, Commonwealth
vs. Charlestown.

But when a court has a general jurisdiction over the sub-
Ject-matter of its proceedings, its doings, however erroaeous,
are not void. - 17 John. 145, Butler vs. Pitter—8 dilto 69,
Wood vs. Peake.—2 Sulk. 674, Prigg vs. Adams.

In the case now to be decided, one objection to the pro-
ceedings of the sessions is, that due notice was not given to
the: town of Northfield. But we think, this defect does not
render the proceedings void, although it ‘may be an irregu-
larity, for which they may be quashed. In severalbeasesin
Massachusetts, where the sessions adjudged highwaysto be
necessary, before notice was given to the towns interested,
the proceedings have been quashed upon a certiorari, but
seemnever {o-have been imaginedto be void: -4 Mass. Rep:
627, Commonwealth vs, Cambridge.—8 ditto 188, Coemmon-
wenlth vs. Shelden of a.—8 ditto: 229, Commonwealth vs: Peters.

If then the notice given to the: selectmen of Northtield
cannot be considered: the notice to the town, which the
statute requires, still'we are of opinion; that-the proceed-
ings are not void, and that their validity cannot be question-
ed in this case, on that ground.

Another objection to the proceedings: of the sessions is,
that one of the justices, without whom there was not a com-
petent number preseat to do business, andwho was‘interest-
ed in'the cause, sat in the trial. In the case of Hesketh vs.
Braddeck, (3-Burr. 1847.) a judgment of the pertmote court
of the city. of Chester was reversed by the great sessions
for the county of Chester, and:the reversal -afirmed:by the
court of king’s: bench, because the person; who tried the
cause, and-the officer; who returned:ihem, were interested

in the cauyse. But it does mot- appear, that any person

thought the judgment void on that account.
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Gorill And we are of opinion, that although one of the justices of
Whitier.  the sessions may have had an interest in this cause; this cir-
N cumstance did not render the proceedings void.
Judgment on the non-suit.

BB o

JOHN ODLIN, executor, vs. DANIEL GREENLEAF.

A surety, when the debt, for which he is liable, becomes due, may at once pay
the debt, and have his remedy against his principal.

A surety, who pays the debt, may compe!l a co-surety to contribute, without shew-
ing an inability in the principal to pay.

Ap action of ‘asswmpsit is barred by the statute of Jimitations only in cases, where
the time limited in the statute has elapsed after the right of actien accrued.

dndebitatus assympsit for money paid, laid out, and expend-
ed. - The defendant pleaded the general issue, and the stat-
ute of limitations.

The cause was tried here at January term, 1825 ; when
it~appeared, that in the year 1813, the defendant, as prin-
cipal, and W. JA. Kent, and Thomas Wilson, the plaintifi’s

testator, as sureties, made and delivered to the Concord
bank a promissory note for $750, payable to the bank in
sixty days.. In 1816, W. . Kent, one of the sureties, paid
to the bank the amount of the note ; but this was done with-
out suit, and without consulting the defendant. Wilson died
in 1818, and the plaintiff, as executor of Wilson, in 1820,
voluntarily paid to Kenf one half the sum the latter had paid
to discharge the note. ‘This payment was made without the
knowledge of the defendant.

Averdict was taken for the plaintiff, subject to the opinion
of the court upon the foregoing case.

The defendant contended, that ten years having elapsed
since he had known or heard any thing of the transaction, he
had a right to rely upon the statute of limitations ; first, up-
on its letter ; and, secondly, upon its spirit ; because he was
deprived by the lapse of time of the means of proving, that
he had paid the note, his evidence in writing being lost, and
his witnesses dead. '

He further contended, that a surety had no right, particu-
larly after six years, to make a voluntary payment, without




