STRAFFORD, SEPTEMBER TERM, 1825,

++JEREMIAR BAILEY »s. JOHN MARCH.

Where,a tenant i a writof entry, acquires;afterthe ‘commencerment 6 the as.
etter title than the title of the demandant. ie may plead the title thus
’ e, in har of the “furthet maintendned of the action.
'Whem M. enterer upon land. and evicted 3., who was in the actuat possession
" ‘of the land, in 4 writ of entry brought” by B. agaiest M., it was held that evi-
s denes u{ia title in 4 thied permnvhad nf);tendency,to disprove the.dematidant’s
seisin.

Tais was a Wmt of' entry, upon whieh the &emandant
counted upon hisown seisin of a tract of land in Eaton, and
upon a disseisin by the tenant. The original writ in the
cause was tested July 26, 1821.

The cause was tried here, upon the general issue, at
September term, 1824, when the demandant shewed in evi-
dence, that one Joseph Ham, having been in. possession of the
demanded premises for several years, by deed, dated July

6, 1796, conveyed the same to Giles Richards, who, on the
4th January, 1803, by deed, couveyed the same premises to
Samuel JMorey ; that Jdorey, on the 14th June, 1809, con-
veyed the landyto John Clark, who, on the 29th Juue, 1809,
conveyed the same to Charles Clark;, and the latter to the
demandant, by deed, dated January 7, 1818. ‘

On the part of the tenant it appeared, in evidence, that
Giles Richards, by deed, made March 2, 1797, conveyed the
demanded premises to Samuel ‘Soley and David Stearns, and
that Soley, by deed, dated June 6, 1821, conveyed to Josiah
Batclwlder hig ¢ nght and title to and in one moiety or undi-
< vided half”’ of the same premises.  Baichelder, having
made his will, and named Robert Lradley his executor, dled
in the state of Maine, and the said executor caused the said
W1H tobe proved and allowed in the court of probate, inthe

“county of Oxford, in that state, and took upon himself the
burthen of executmg the same will.

On the 29th May, 1822, letters of admxmatratlon, with
the said will amexed, were gx“anted by the judge of probate,

jis county, to Jason 8 ermun; of Gilead, in the state of
Maine, who, by virtue of a license from the same judge, by
deed, dated August 25, 1822, conveyed an undmded half of
the demanded premises to Colman Colby, who, on the same
day, conveyed the same, by deed, to JMarch, the tenant.

The demandant then shewed, in evidence, that only a
small part of the land was cultivated ; that Charles Clark
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was in the actual possession of the-eultivated part of the land,
in the years 1810, 1811, and 1814 3 and that one Kennet oc-
cupied the same. one year afterwards, under said Charles
Clark. , , ‘ T

A verdiet was taken, by consent, for the demandant, sub-
ject to the opinion of the court upon the above case ; and it
was agreed, that judgment should be rendered uponthe ver-
dict, or the same be amended, or set aside, and a general
verdict be entered for the tenant, as the law of the -case
might seem to the court, upon {urther consideration, to re-
quire. ,

Woodbury and I Bartlett, for the demandant.

JMason, for the tenant.

By the court. When this case was formerly before wus, it
appeared, that the demandant had a paper title ; but it did
not appear, ‘that he, or those under whom he claimed, had
ever been in the actual possession of the land. We were
of opinion, that, under these circumstances; the seisin of the
demandant might be disproved by shewing a title in a stran-
ger. 2 N. H. Rep. 522.

The case now presented for our decigion is essentially
different from the former case. It now appears, that the
demandant has had the actual possession ‘of the land. ' At
least, he has a conveyance from one, who was in the actual
possession under color of title ; andthis seems to us to be
equivalent to an actual possession in the demandant himself.
The question then is, whether it was competent to the tenant
toshew a title in a stranger to disprove such actual seisin of
the demandant 2 We are of opinion, that it was not. - Be-
cause, in such a case, an actual seisin by wrong is a sufficient
seisin to erable the demandant to maintain a ‘writ of entry
against one,” who enters without a better right, and disturbs
the dewmandant so seised ; and shewing a title in a stranger
has no tendency to disprove an actual seisin in the demand-
ant. Because, although the title may be in a stranger, the
demandant may have been actually seised. We are, the-re?
fore, of opinion, that, as the tenant entered without judgment
of law, and turned the demandant out of the actual posses~
sion of the land, evidence of a title in a stranger was wholly
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irrelevant ‘to disprove the demandant’s seisin, and on that
ground inadmissible. 'The demandant is then clearly entitled
to judgment for a moiety of the land demanded. '

But since the commencement of this action, the tenant has
acquired alegal title toa moiety of the land, from one hav-
ing a better title than the demandant ; and the question is,
whether the tenant can avail hlmself of this title as a de-
fence in this case ?

It is laid down in the old books, that if the land he recover-
ed by a stranger pending the writ, the writ abates ; and that
an action against a disseisor abates, if the disseisee enter
pending the writ.  Com. Dig. ¢ Abatement” H. 54, 56.—14
Mass. Rep. 409, Walcut vs. Spencer.

It is now miore than three centuries since real actions
were ‘generally -in use in England ; of course few modern

“decisions in that country throw any light upon the subject.
And we have adopted the law of real actions with so many
material modifications, particularly in relation to costs, that
the ancient cases afford us no light in settling the question
we are now considering. We must, therefore, resort to the
law in analogous eases for a guide.

Where the tenant has upjustly and without title entered
and turned the demandant out of the possession of the land,
it is unjust to permit the tenant to purchase in the title, and
by that mean protect himself from the expense of an action,.
rightfully commenced against him, and throw the costs upon
the demandant.

On the other hand, if the tenant has actually acquired a
better title to the land than the title of the demandant, there
seems to be no sound reason why he should not be permitted
to hold the land.

And we are of opinion, that in such a case, by permitting
the tenant to plead a title thus acquired, in bar of the fur-
ther maintenance of the action, justice may be done to both

parties. The demandant will be entitled to costs up to the
time of the plea pleaded, (Ante 96, Kimball vs. Wilson et a.)
and the tenant will hold the land, to which he has a better
title than the demandant.




STRAFFORD, SEPTEMBER TERM, 1825.

In this case, as the demandant:is entitled.to recover a
moiety of the land, and will of course recover his costs, the
tenant may now -have leave to plead inbar of the further
maintenance of the action as to a. moelety, that:since its com-
mencement Colman Colby, being seised by-an elder and bet-
ter title than that of the demandant; conveyed the same
moiety to the tenant ; and then the verdict being amended,
judgment may be entered accordingly.

TOWN OF CONWAY vs. TOWN OF WAKEFIELD.

When notice ie served upon a. town, that a pavper has:become charzeable, it
nmust be returned to the court of common pleas within twenly days atherwise
it will not be held legal.

Tais was an action of assumpsit for the support of a pau-
per, alleged to be settled in the town of Wakefield.

Upon opening the cause to the jury here, at February
term, 1825, it appeared, that on the 4th October, 1822, a
notice was served upon the town of Wakefield, that the pau-
per had become chargeable ; but no return of the notice
was made to the clerk’s office, until the 12th November,
1822 ; and the court, being of opinion that the notice was
not sufficient, directed a noti-suit to be eatered, subject to
the opinion of the court upon the legality of the sald neuce.

“Cutler and Woodbury, for plamtxﬁ's. SR :

Sawyer, for defendants.

By the court. An action is given by statute to a town,
whxch reheves a pauper, with whose maintenance another
town is chargeable ; “Provided, that in all* cases ‘notice
5 in writing, signed by a majority of said selectmen, or over-
“ seers, and stating the sums expended by them for the re-
¢ lief of such poor person, shall be given, in the mamner
¢ hereinafter mentioned, to the town, place, or person,
“ chargeable by law with the maintenance of such poor per-
¢ gon, within nmety days from the time the first relief shall
“¢ have been so afforded ; and such notice shall be served
‘s on the town, that may be chargeable, by the sheriff of the
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