308

Daniels
vs,
Eilison

ROCKINGHAM, SEPTEMBTR TERM, 1825,

But it is further objectedin this case, that John Ellison,
the administ f\tor, was not the person to be called up‘bn 1o
appoint an appraiser ;. ‘becausey upon the death of Abraham
Ellison, his real estate descended “and vested in his heirs s
and if the estate of the heirs was to be taken to pay a debt
of Abraham. Ellvfson, tiie heirs ouvht to have been notified to
appoint anappraiser. But we think, that this objection can-

11 A judgment, recovered against an administrator,

ied by an extent upon land, which has descend-

ed from the intestate to his heirs. And as the law intrusts
the administrator to'defend the suit, in which the’ Judgment
may be recovered, without notice to the heir ; a fortiore, he
shall be intrusted to appoint an appraiser, when the execu-

 tion is extended upon the land, which the heir has by descent

from the intestate. The uniform practice, it is believed,
has beeri to notify the executor or administrator in such cases ;
and we cannot entertain a doubt, that it is the correct
course. If the administrator misdemeans himself in the bu-
giness, to the injury of the heirs, be may be called to an ac-
count ; and, if he mLSJudves the heirs may have an adequate
remedy by redeeming the land.
Verdict set aside, and new mal gronted.
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DANIEL GOOKIN, Judge of Pobate, vs. A TRUE.

The non-payment of a lenacy Lharg"d upon land is-mo breach of ihe condnmn of &
probate bond.

Desr upon a probate hond, given by the défendant upon
his taking upon himself the burthen Qf exec tmg the wﬂ] ‘of
Samuel Dams, deceased, -

The cause was submitted to the decxsloﬁ of the court up-
on the followmg facts :
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- Samuel Davis, having made his will, and therein appointed
the defendant his executor, dxed on k3d January, 1808,
The will was duly pmved and allowed on the 20th January,
1808 ; and the defendant took upon hzmse the burthen of
executing it. The testator, after devising all his real estate,
with certain exceptions, to his grandson Scsmuel,Dams,, ingert~
ed in his wilf the following clauses : ' '

I further say, that my grandson Srtmuel B zs, or my ex-
¢ ecutor, pay or cause to be paid to my son Samuel Davis’s two
¢ daughters, Sarah Bickford and Hannah Dawis, fifty dollars
‘¢ each, in six months after the decease of their parents.”

« [ further say, that my executor shall sell so much of my
¢ personal estate as shall pay my debts and incidental char-
¢ ges, and if there shall be any more, it shall be the property
« of my daughter-in-law JAbigail Davis.”

The whole amount. of ihe personal estate, thch came to
the hands of the defendam, was $95 26, “for the whole of
which he has accounted in the probate court ; and there is
nothing in his bands..  The legacies to s. Bwkford and Han-
nah Davis have never been pend although they became pay—
able by the decease of their parents on the 10th

The testator’s grandson, Samuel Davis, entered and. 'took
possession of all the real estate devised to him as aforesaid.

And it was agreed, that if the court should be of opinion,
that this action could be maintained against the defendant to
recover the legacies given to 8. Bickford and Hannah Davis,
as aforesaid, the defendant should be defaulted ; but, if the

court should be of a dxﬁ'erent opxmon, then the plamtxﬂ" to

become nonsuit.

Sullivan, for the plaintiff.

Tilion; for: the defendant.
. By the court.—Upon a view of all the prowsxons in the
will of Samuel Davis, it does not.seem to us to admtt of a
rquestmn, that 1 was: the ?mtﬁntmn of the testator to make
“the legacie n to hi gr‘ nd- daughters, Sarah X
Hannah Davis, a charge upon the real -estat ;ev1sed to his
grandson . Samuel Dauvis.. . Prec Ch. 288, Jones vs. Jay.  As
" Samuel Davis has d into the land devxsed to hxm, he
has becnme hable to pay hese legacies ; and they cannot be
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