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‘We are therefore of opinion, that the demandant is enti- ~ Taylor
tled to judgment. But the defendant may, if he choose, have Bassets, jun.
- SNV
judgment enteredas upon a mortgage.

wibp B @ dhees

DANIEL P. DROWN vs, JOSEFH SMITH.

A note given for specific articles cannot be declared upon as a bill; but if'is sueh
a case a plaintiff bave so declared, the allegativn, that the promise was mals, by
a note, may he rejected as surplusage, ‘

When a plaintiff deciares upon a written instrutaent as bearing “a particoiar date,
a misteke of the date is a fatal variance ; but when he declares upon the con-
tract, without any reference 1o the written nstrument, it is not material on what
day the promiseis al’eged to have been made; unless the nature of the coniract
has wmade the day material.

Whiere a deputy sheriff delivered goods, which he bad attached npon mesne
process, to a person, who gave him a written contract to keep them safely, and
retucn them upon demand, and in sueh contract the value of the goods was
stated, it was held, that in an action upon the contract, the value thus stated was
conclusive upen both parties. :

And in sucha case. whers all the articles weve valued at a gross sum, it was held,
that the sheriff was not eompelied 1o take any of the goods, unless the whole
were tendered; itappearing that the bailee had sold the goods not tendered.

Assumesit, for that the defendant on the 22d December,
1822, having received of the plaintiff certain books, &c..ef
the value of %2515, in consideration thereof by his note or
memorandum in writing, dated the 22d December aforesaid,
promised the plaintiff' safely to keep the same, at his own
expense, and return the same to the plaintiff en- demand,
the same being valued at $2315.

Also, for that on the 2d December, 1822, in eonsideration
that the plaintiff, at the special instance and request of the
defendant, had delivered to the defendant certain articles,
&e. to be safely kept at the defendant’s expense for the
plaintiff, the defendant undertook and promised the plaintiff,
that he would safely keep the said articles at his. own ex-
pense, and return the same to the plaintiff on demand.

The cause was tried here at February term, 1825, upon
the general issue, when the plaintiff, to prove the contract
alleged in his declaration, gave in_ evidence to the jury.a
memorandum in writing, containing a list of the books, &c.,
and 2 contract under it, in the following words «
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¢ Exeter, December 22, 1822. Received of D. P.
« Drown, deputy sheriff, the articles mentioned in the fore-
¢ going schedule, which I promise safely to keep, at my own
¢ expense, and return the same to him, or his order, on de-
“ mand, the same being valued at two thousand three hun-
s¢ dred and fifteen dollars.

“ JOSEPH SMITH.”

To the admission of this in evidence the defendant object-
&d ; but it was admitted, and the plaintiff proved a demand
of the articles, and a neglect of the defendant to deliver
them.

The defendant admitted, that he had sold and disposed of
a considerable portion of the books, &c. but he offered to
prove a tender of the residue tothe plaintiff, in part dis-
charge of his contract. He also offered to prove, that the
estimated value of the articles was higher than the true val-
ne at the time of the demand.

But the court being of opinion, that under the circumstan-
ces the plaintiff was under no obligation to accept a part of
the goods, and that the sum, mentioned in the countract, was
the stipulated price, for which the defendant was bound to
account, rejected the testimony thus offered ; and a verdict
was taken for the plaintiff for the $2315, and interest from
the time of the demand, subject o the opinion of the court
uponthe above case.

Tilton, for the plaintiff.

Sullivan and Woodbury, for the defendant.

Ricrarnson, C. J. delivered the opinion of the court.

The objection, that the written contract was not admissible
tn-evidence upon either count in this case, must be overruled.
Ttis true that the contract, being for the delivery of specific
articles, could not be declared uponasa bill.  Chitty on Bills,
39,5 D. & E. 482, Carlos vs. Fancourt,

But the first ‘count states a good consideration ; and, al-
though the promise of the defendant is alleged to be ¢ by his
“ note,” that may be rejected as surplusage, and then that
wount will be a proper count upon the contract, and will be
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proved by the memorandum signed by Smith., 7 John. 461, Drown
Thomas vs. Roosa. ' Smith.

The second count is upon the contract. But it is objected, = v
that the date of the memorandum varies from the date stated
inthat count. Itishowever well settled that, although when
a plaintiff deelares upon a written instrument, as bearing a
particular date, a variance from the date stated is fatal ; yet,
when a count is founded upon a contract, itis not important
what day is laid, unless the date be made material by the na-
ture of the contract. Lawes PI. in Assumpsit, 9.

Inthe contract stated inthis count, there is nothing, that
renders the day when it was made material.

Itis also contended, that the defendant was not bound by
the estimated value of the goods in the receipt, but ought to
have been permitted to shew the true value at the time,
when the demand was made, in order to enable the jury to
aswess the damages according to the real value. But we
cannot adopt the defendant’s conmstruction of the written
agreement. We cannot bring ourselves to believe, that the
value was inserted in the agreement, merely to fix the value
at the time the agreement was made ; because it does not
seem to us, that it would have been of any importance to
either party, to fix the value at that particular period. But
we are of opinion, that the value was inserted, in order to
fix the extent of the defendant’s liability, in case the goods
were not returned. It is very obvious, that this might be very
useful to both parties. It saved the plaintiff the trouble and
expense of proving the value ; and it shewed the defendant’
the utmost extent of his liability. Indeed, it determined be-
tween the parties the value of articles, whose value was
very uncertain and very difficult to ascertain, and saved both
parties from all trouble on that subject, in case the goods
were pot returned. It has been urged, that the terms of
the contract indicate, that the intent was, to fix the value
merely at the time the defendant received the books, *“the
“ same being valued at two thousand three hundred and fif-
“ teen dollars.” But in giving acoustructionte a centract:
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of this kind, we must look beyond the mere forms of ex-
pression, to the intent of the parties, and give effect to that
intent, whatever may have been the mode of expression ;

“and, after mature consideration of the subject, we cannot

doubt, that the goods were valued in the receipt, in this
case, in order to fig their value in any dispute, that might
arise concerning them. We are therefore of opinion, that
this objection must be overruled.

But itis further objected, that if the parties had agreed
upon the value of the books, the amount of the contract was,
that the defendant should veturn the books, or pay the esti-
mated value, and ought to have been so stated in the declar-
ation ; and it is urged, that no count in the declaration so

states the contract, and that, therefore, the written contract

was inadmissible as evidence upon either count. But this
objection is not well founded in fact. There is no count, that
states in direct terms, that the contract was to deliver the
books, or pay the estimated value ; butthe first count states
that in substance. For it states the value as estimated by

the parties ; and a contract to return goods of an estimated
P 2 S

value is, in substance, a confract to return the goods, or pay
the estimated value. This objection therefore cannot pre-
vail.

One further objection remains to he examined. It is con-
tended, that when this defendant offered a part of the goods, -
the plaintiff was bound toreceive them. Had each article
been particularly valued, we think that this objection would
have. merited much attention, and we are not prepared to
say, that it could have been satisfactorily answered. But,
in this case, the value of all the articles was fixed, and not
the value of each ; and we are of opinion, that in such
4 case-a tender of a part imposed no cbligation upon the
plaintiff to receive the part so fendered,unless the defendant
had a reasonable excuse for not delivering the residue. Tn
ihis case nosuch excuse was offered. Indeed, it was admit-
ied, that the defendant had sold a considerable portion of the
hooks, and as he had thus volantarily disabled himself (o re-
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turn a part of the books, we think the officer auvht not to be
compelled to take the residue.
We are therefore of opinion, that the must be
Judgment on the verdict.

M»@j@ Brnee

HILLEBOROUGH, OGTOBER TERDM, 1825.
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THE TOWN OF MASON vs. THE TOWN OF ALEXANDRIA.

Previously to the statute of January 1, 1796, when an old town was divided, and
a new town formed from partof 1ts territory, all the inhabitants of the old town,
having a settlement there and residing within the limits of the new town when'
incorporated, gained a seitlement in the new town, aud this statute was, in this
respect, only an affirmance of the law asit stood before this time,

Assumesit for the support of Ebenezer Williams and wife,,

vaupers, alleged to have their settlement in the town of
AIeXa.ulwa .

The cause was uiwdhape, apon the an‘gx senue; 8t Aprzl :
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term, 1825, when it appeared in evidence, that K. Wil-

liams removed to Alexandria in the year 1784, and resided
there until the year 1795, when the town of Alexandria was
divided, and that part of the town, in which he then resided,
was incorporated as a town, by the name of Danbury. A
verdict was taken by consent for the plaintiff, subject to
the opinion of the court uponthe question, whether Williums

became settled in Danbury by virtue of the act of incorpo- .

ration ; and it was agreed, that, if the court should be of
opinion, that he thus became settied in Davbury, the verdict
should be set aside and the plaintiff become nonsuit ; uther-
wise judgment to be rendered on the verdict.

B. M. Forley, for the plaintifl.

E. Parker, for the defendant.

By the court. It appears from the case stated, that E.
Williams removed to the town of Alexandria in 1784, and

resided there from that time until the year 1795 ; and it

does not appear, that he was ever warned to depart from
that town. He must then be considered as settled in Alex-
YOL, il 39 '




