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TaHotis enti-We of that the demandantare therefore opinion,
F.issett,choose, haveif hetied to But the defendant may,judgment. ¿un^

aentered asjudgment upon mortgage.

JOSEPHP. vs. SMITH.DANIEL DROWN

given as ;he declared a bill but ifuponnote for articles cannotA mspecific inch
allegation,decbued,so that the wasa case a nave the madeplaintiff promise 6v

rejected surplusage.note,a he asmay
bearing date,a as aWhen declares a written instrument particularplaintiff upon
heof is when deciares t'-e;a mistake the date a fatal variance but upon con

tract, instrument, it iswithout not materialreference to the written on whatany
allegedthe is to the nature of thehave been unlessmade; contractday promise

has made the material-day
goods,a he attachedsheriff delivered whichWhere |iaildeputy upon mesne

gave toto a contract themwho him a written keepperson, aadprocess, safely
return, goodsofdemand, the value thethem and in such contractupon ■-■■

an the valuecontract,it was that in action the thusheld, statedstated, upon wau
conclusive both parties.upon

case, gross sum,at ain a when all the articles were valued it held,such wasAnd
goods,of thethe tothat sheriff was not take unless thecompelled whokany
goodssold theappearing that the bailee had nottendered;were it tendered.

on 22dtheAssumpsit, for that the defendant December,
1822, books,certain &e.of the ofreceivedhaving plaintiff

hisconsideration thereof bythe value of in note$2315, or
22d Decemberin dated the aforesaid,memorandum writing,

same,theto at hiskeepthe safelyplaintiff ownpromised
demand,tothe same the onplaintiffand returnexpense,

valued atsame beingthe $2315.
1822,December,on 2d inAlso, for that the consideration

the instance andat requestthat the ofplaintiff, special the
defendant, had delivered to the defendant certain articles,

at the defendant’s&c. to be forsafely kept expense the
anddefendant undertookthe thepromised plaintiff,plaintiff,

saidhe would the articles histhat at own ex-safely keep
and the same to the on demand.return plaintiffpense,

term,at 1825,The cause was tried here February upon
issue, the to thethe when contractplaintiff, provegeneral

declaration,his in evidence to the ain gave juryalleged
&c.,of thea books,in listmemorandum writing, containing

•wordsit, followingunder in theand a contract
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uDrown D.Exeter, 22, 1822. of P.ReceivedDecember
{tSmir.ii, insheriff, the fore-­articlesthe mentioneddeputyDrmcn,

'^**~v~**-'a ownschedule, atI mywhich tosafely keep,going promise
“ order, on de-­him, hisand same to orreturn theexpense,
a hun­mand, threethe same valued two thousandbeing at

fifteenand dollars.dred
“ JOSEPH SMITH.”

To the of this in evidenceadmission the defendant object-
; admitted, andbut it was the a demandplaintiff proveded

articles, aof the ofand the to deliverdefendantneglect
them.

admitted,The defendant he had andthat sold ofdisposed
books,a considerable of the &e. butportion he offered to

a tender of the residue to the in dis-prove plaintiff, part
his contract. He also offeredof tocharge that theprove,

of wasvalue the articlesestimated val-higher than the true
of the demand.at the timeue

ofcourt under theopinion,the that circumstan-beingBut
under no aobligationwas tothe ofaccept partces plaintiff

sum, contract,and the mentioned inthat the wasgoods,the
for which the defendant was bound tothe price,stipulated

;thus and aofferedaccount, the testimony verdictrejected
for and$2315,the frominterestfor thetaken plaintiffwas

todemand, the of the courtsubjectof the opiniontimethe
above case.theupon

Tilton, for the plaintiff.
for theand defendant.Woodbury,Sullivan

delivered the of the court.C. J. opinionRichardson,

writtenthe contract was notthat admissibleThe objection,
case,count in this must be overruled.eitheruponevidencein

that, contract, for the ofthe delivery specificbeingis trueIt
articles, Bills,as a ondeclared bill.could not be upon Chitty

vs.482,E. Carlos Fancourt.D.39.­—­5 &
and,;a al­states considerationfirst count goodtheBut

u hisisof to be bythe allegedthe defendantpromisethough
t! note,” then thatas andrejectedhe surplusage,that may

willcontract,a the and hecountbe uponcount will proper
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proved theby memorandum Smith. 7by John.signed 461.
Thomas vs. Roosa.

The second Iscount the iscontract. But itupon objected,
that the date of the memorandum varies from the date stated
in that count. It is however well settled that, whenalthough
a plaintiff declares a instrument,upon written as abearing

date, a fromparticular ;variance the date stated is fatal yet,
awhen is contract,count founded a it is notupon important

laid,what is unless theday madedate be material the na­by
ture of the contract. Lawes Pl. in 92.Assumpsit,

In count,the contract stated in this there is thatnothing,
renders the when itday was made material.

contended,isIt also that the defendant was not bound by
the estimated value of the ingoods the but toreceipt, ought
have been to shewpermitted the true at time,value the

made,when the demand was in order to enable tothe jury
assess the todamages theaccording real value. But tvo

thecannot adopt construction of the writtendefendant’s
We believe,cannot bring ourselvesagreement. to that the

was inser*ed in thevalue to fixagreement, merely the value
;at the time wasthe madeagreement itbecause does not

us,toSeem that it would have been of any toimportance
to fixeither the value at thatparty, particular Butperiod.

of the was inserted,are that value inopinion,we order to
offix the extent the defendant’s in caseliability, the goods

obvious,It isnot returned. that thisverywere might be very-­
touseful both It saved the the troubleplaintiff andparties.

; and itof the value shewed theexpense defendant'proving
itIndeed,hisutmost of liability.the extent determined be­

articles,ofthe value whose value wastween the parties
ascertain,uncertain and difficult to andvery savedvery both

infrom all on that subject,trouble case theparties goods
not It has been that ofwere returned. the termsurged,

indicate, was,thethat intent to fixthe contract the value
books,at time defendant received themerely the the the

41 at hundred and fif­same valued two thousand threebeing
ato contract.But adollars.”teen ■ constructiongiving
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offorms ex­look the merebeyondof this mustkind, we
to thateffectand giveof the parties,intentto thepression,

;of expressionthe modehave beenintent, whatever may
we cannotthe subject,ofconsiderationand, matureafter

in thisreceipt,in thevaluedweredoubt, the goodsthat
mightthatin any dispute,case, in order their valueto 1■

thatof opinion,We are thereforethem.arise concerning
must be overruled.this objection

ifBut is further that the hadit objected, parties agreed
books, was,of the the ofthe value amount theupon contract

books,should the orthe defendant return the esti-paythat
value, so stated in declar-and to have been themated ought

no count in the declaration so; it thatand is urged,ation
that, therefore, contractcontract, and the writtenstates the

But thisas eitherevidence count.was inadmissible upon
count,in is no thatfounded fact. Thereis not wellobjection

terms, that the contract was to deliver thein directstates
;value but the firstbooks, estimated countor the statespay

it states value asPor the estimatedin substance. bythat
of ana contract to return; goodsand estimatedthe parties

to returnsubstance, a contract the oris, goods, payinvalue
This cannotobjection therefore pre-value.estimatedthe

vail.
be It is con-One further remains to examined.objection

tended, that a ofwhen this offered thedefendant part goods,
articlewas bound to them. Had eachthe receiveplaintiff

valued, we that this wouldbeen thinkparticularly objection
attention, and are not tomuch wemerited preparedhave

But,have answered.it could been satisfactorilythatsay,
fixed, andcase, the value of all the was notarticlesin this

; and in suchof are of thateach we opinion,valuethe
of a no thea tender part uponcase imposed obligationa

tendered,unless the defendantsoreceive the parttoplaintiff
Inresidue.theexcuse for not deliveringa reasonablehad

Indeed, admit-it waswasnosuch excuse offered.this case
of thesold ated, the defendant had considerable portionthat
to re-himselfhooks, disabledand as had thus voluntarilyhe
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Drownbooks, not beof think the officer toa the we oughtturn part 0)5.

Smith.residue.to take thecompelled
of that thetherefore must beopinion,We are

Judgment the verdict.on

OCTOBER 1825.TERM,HILLSBOROUGH,

OF MASONvs. THE TOWN OF ALEXANDRIA.THE TOWN

divided,the 1,to statute of when an was and1796, old townPreviously January
town,formed from of thea new town of ail the oldits inhabitantspart territory,

having residinga settlement there within the new town whenand limits of the
gained a town, was,in new and statute in thissettlement the thisincorporated,

an of stoodthe law as it before this time.respect, affirmanceonly

Assumpsit wife,for the Ehenezer andof Williamssupport
ofto have in the townpaupers, their settlementalleged

4!e\a„c.

The cause was tbpiiv^aborí», (rpnAraViooue,at April
1835,term, when it in that E.appeared evidence, Wil-

toliams removed 1784,Alexandria in the andyear resided
1795,thethere until year when the town of Alexandria was

divided, and that of town,the ■part which resided,he then
town,was as a theincorporated by name of ADanbury.

verdict was taken consent for theby plaintiff, subject to
ofthe the courtopinion theupon whetherquestion, Williams

settledbecame in virtue of actDanbury by the of incorpo-
;ration and it was ifthat, theagreed, court should ofbe

verdict,that he thus became inopinion, settled theDanbury,
should be set aside and the plaintiff become nonsuit other-
wise tojudgment be rendered on the verdict.

B. M. for theFarley, plaintiff.
Parker,E. for the defendant.
the court.By It appears from the case stated, E.that

1784,Williams removed to the town of inAlexandria and
resided there from that time until the 1795 :year and it
does not that he wasappear, ever warned to fromdepart
that town. He bemusí then considered as settled in Aiex-­

hi,vol. 39


