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than houses and lands ; most of them, from experience,
know . the value of every article, of which a house is con-
structed, and they also have knowledge of the local situation
of all the tcwns in their county, and the general value of the
real estate in them-—they are usually drawn from every
part of the county ; but if; in this instance, none of the jury
were from the neighbourhood of Rochester, still by having
the house, and the relative situation, and quality of the land,
described by witnesses, they would, with the aid of their
general knowledge of the town, be able, with sufficient ac-
curacy, to judge of their value.

Should the evidence soffered be adjudged admissible, the
decision must extend to all cases, where the value of prop-
erty is in question, and would destroy the rule itself, so far
as it applies to cases of this description.

After the fullest examination, we entertain no doubt, that

‘the evidence was properly rejected ; and there must be

Judgment on the verdict,

=p GG Ot

HENRY M. PEARSON ef a. vs. SILAS PARKER.

Assumpsit for money paid, laid out, and expended, may be supported by a surety,
who has, by his individual promissory note, discharged the debt of his principal.

Where two sureties, from their partnership oy common funds, pay the debt of their
principal, they may maintain a joint action for the money so paid.

Tars was an action of assumpsit, brought by Henry M.
Pearson and Nathaniel P. Moulton against Silas Parker, for
money paid, laid out, and expended ; and was submitted to
the determination of the court upon the following facts.

On the 29th of April, 1824, the plaintiffs, with the defen-
dant, and as his sureties, gave their promissory note to JAlez-
ander Caldwell for $192 23, payable in six months with in-
terest, which note was left with 8. L. Greely for collection.
The plaintiffs, having been notified and requested by Greely
to pay the note, when it should fall due, for that purpose, on
the 29th of October, 1824, effected a loan of 100 upon
their joint note to Stephen JMoody for that sum, which they
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paid to Greely, as the agent of Caldwell, inpart discharge of *Pem;?;""*‘ &

the note, which they had signed with the defendant, and sat-
isfied the balance by giving their joint note to Caldwell for the
same.

Joody, for the plaintiff,

ford, for the defendant.

18 questions raised are, 1st. whether the plaintiffs can
maintain a joint action against the defendant 2 2d. If they
can, to what sum are they entitled ?

The general doctrine is against the maintainance of the
plaintiffs’ suit ; and, uoless there be found some good excep-
tion in their favor, their suit cannot be sustained.

The general doctrine is laid downin 3 B. & P. 235, in
Brand et a. vs. Boulcot.  'That doctrine is against that, for
which the plaintiffs contend.

The case in 5 East 225 is the only exception, found in the
books, in favor of the plaintiffs’ action. That trial was in
June, 1804, and the whole seemed to turn upon the simple
fact, that the plaintiffs’ attorney had paid the debt upon the
Jotnt credit of the plaintiffs, k

That must have been the point, on which the case was de-
cided ; because the court are particular in makiug the attor-
ney file his affidavit of the manner and circumstances of his
payment. And the words, that ¢ the attorney paid the debt,”
are in italies.  In that case, the attorney says, he discharg-
ed the whole debf on the joint credit of the plaintifis. It is
to be remembered, that C. J. Ellenborough gave the opin-
ion, )

In 5 Esp. Rep. 194, Kelby & Fernon vs. Sicel, decided the
very next year, there is no reference to the case in East,
though both decisions were made by the same judge. Inthis
case, the plaintiffs and defendant were jointly bound {o the
sheriff of Wiltshire by bond.  In a suit on this bond, recove-
ry was had against all the obligors, and the whole amount col-
fected of the plaintiffs. And the sheriff in his receipt says,
“ received from Kelby & Vernon the sum of £, being
the payment of the whole sum levied under the several
writs. '
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Plaintiffs contended, that a joint action should be susiain-~
ed ; “as it appeared by the receipt, that the payment was
Jjoint. :

Lovd Ellenborough. The receipt being joint, cannot alter
the manner of the transaction. And the mode of payment

* camnot affect it.  There must be nonsuit of the plaintiffs.

The receipt of Greely, in the present case, is like the
one in B. & P. And the defendant thinks the manner, by
which the plaintiffs obtained the money, immaterial.

It is fully apparent, that the mode of payment then, and
not the means, by which the plaintiffs obtained the money,
constitutes the difference between the cases in East and B.
& P. 'That the agent of the plaintiffs paid it in one instance,
and the plaintiffs paid it themselves in the other.

I see no reason, why the money being lent to the plaintiffs,
en their note to Jr. Moody, should operate to overthrow a
long and well established principle of law.

This action would prevent the defendant from offering any
thing by way of set-off to either of the plaintiffs, though he
may have paid them severally the amount of their claim. It
might then operate great injustice. Comyn on contracts adopts
the law as laid down 3 B. & P.  His treatise was published
in 1819, with additional notes and references ; still the case
of East is not mentioned ; nor is there any expression to do
away, or even shake, the common doctrine, as reported in B,
& P.2vol. 185. Comyn’s first edition was, in 1807, three years
after the decision in East ; and it is a little strange, that a
case, overturning the general law on that subject, should
have escaped him, or be thought unworthy of notice.

But, if the plaintiffs recover in this action, it must-be only
for the money actually paid, and not for the sum secured by
their note.

It is settled, that a bond, and warrant of attorney, is not a
payment, though the former cbligation be given up, and can-
celled. 3 East 169. Com. on Con. 2, 182.—8 Johns. 182,
Powell vs. Smith, and cases there cited.
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Harris, J. delivered the opinion of the court.

it is not now to be doubted,that,when a surety satisfies the
debt of his principal by giving his sole note to the creditor,
who accepts it in discharge of the original contract, it is as
much a payment by him in respect to the principal, as if the
money had been actually advanced.—2 N. H. Rep. 333, Wil-
lie vs. Green.~—5 Mass, Rep. 299, Thatcher et a. vs. Dinsmore.

—=3 ditio 403, Floyd vs. Day.—11 Johns. Rep. 464, Beardsley\

et a. Ex'rs, vs. Root.

In the present case, it is immaterial to the defendant, in
what way the plaintiff satisfied the debt, provided he were
discharged from his liability to Caldwell. The defendant is,
therefore, evidently liable to the plaintiffs either jointly or
separately, in an action for money paid and advanced by them
for his use.

The sole question then is, whether the plaintiffs are enti-
tled to maintain a joint aclion.

The principles, by which this question must be demded
are well settled.

The rule is, that where different persons have distinet and

separate claims, though standing in the same relative situa-
tion, or where their legal interests are several, if there be
no express contract with them jointly, they must enforce their
claims by several suits.—1 Chitt. Plead. 8.

Thus, if there he two persons, and each of them advance
money for a third, they cannot mainfain a join action ; but
each must sue severally.—3 B. & P. 235, Brand ef a. vs.
Boulcott.—1 East 220, Birkley et a. vs. Presgrave.

But if the interest of several persons be joint, as that of
partners, or their claim respects their joint funds, they may
and ought to join. Thus if the money, which two persons

pay for a third, be raised, on their joint credit, their proper®

remedy for the money, so paid, is by a joint action against him,
for whom the payment was made.~—1 Chitt. Plead. 8, 9.—
5 East 225, Osborn et a. vs. Harperi—2 D. & E. 282, Gro-
ham et a. vs. Robertssn.—1 Saund. 158.—2 Saund. 116, n. 2.
—3 B. P. 150, Cook et a. vs. Bacheldor. -
Apply these principles to the case now under consideration,
and the result is apparent. The $100 paid by the plaintiffs

369

Peamson et g,
V8
Parkets -




370

STRAFFORD, FEBRUARY TERM, '1826.

P"’““‘;’: eta. was borrowed by JMoody upon their joint credit ; and the bal-

Parker,
(™ Ve %

ance was satisfied by their joint note to Caldwell. In rela-
tion to this transaction, the plaintiffs may be considéred as
partners ; and the fund, from which the paymeut was made,
as their common stock.  Their interest is then joint ; and
the action is properly brought in thename of both. There

must, therefore, be ,
Judgment for the plaintiffs.
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W. TWOMBLY ws. JOSEPH PINKHAM.

A person employed in the conveyance of the mail of the United Stares, is not ex-
empted from doing duty in the wmilitha, unless be has taken the oath prescribed
by the laws of the United States, to be taken by persons thus employed.

Tars was a prosecution by Twombly, as clerk of a militia
company in Dover, to recover of Pinkham a fine of §2, for
neglecting to appear with the company, at a company train-
ing and inspection of arms, on the 6th May, 1823,

The cause was submitted to the decision of the court
upon a statement of facts, in which 2ll the facts, necessary
to maintain the prosecution, were admitted, provided the
respondent was liable to do military duty in said company.
It was agreed, that, at the time the respondent was enrolled
in the company, and ever afterwards, until after the said 6th
May, 1823, he was the driver of a daily stage coach between

" the towns of Dover and },:ortsmouth, in which the mail of the

Usited - States was daily transported from Dover to Ports-
mouth, or from Portsmouth to Dover, and which said Pink-
ham received and delivered at the post offices in said towns ;
and that said Pinkham was not qualified, as a mail carrier,
by taking any oath for that purpose ; nor did he, or the pro-
prietors of said stage, receive any compensation for the
transportation of the mail, as aforesaid ; nor was it so trans-
ported under any special contract for that purpose, but by
permission of the postmaster general, authorizing the post-
masters in Dover and Portsmouth to deliver the mail to be
so transported ; provided it could be done free of expense
to the government.




