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Pearsoneta. wag ; andborrowed their the bal-by creditMoody upon joint
Caldwell,Parker. anee was in rela-satisfied their note toby joint

^*0*^**- astransaction, consideredtion to this the beplaintiffs may
; made,and fund,the which wasfrom thepartners payment

;common andas their stock. isThefir interest then joint
isaction Therethe in of both.the nameproperly brought

must, therefore, be
theplaintiffs.Judgmentfor

vs. JOSEPH PINKHAM.TWOMBLYW.

of the mail ofthe the Unitedconveyancein States,A is not ex-person employed
doing in the unless he has takenmilitia,from theduty oathempted prescribed

to be taken thusUnited States, by personsthe laws of theby employed.

as clerk ofby Twombly,a aThis militiaprosecutionwas
of Pinkham aDover, to recover fine of for$2,incompany

the at awith company,to train-companyappearneglecting
arms, on the 6th 1823.May,ofand inspectioning

submitted to the decision of thecause was courtThe
allfacts, facts,in which theof necessarya statementupon
admitted,were providedthe themaintain prosecution,to

in saidtodo military duty company.liablewasrespondent
thethat, the time was enrolledrespondentatIt was agreed,

afterwards, until saidafter the 6thand evercompany,in the
adriver of coach between1823, stagethe dailyhe wasMay,

Portsmouth, in ofwhich the mail theandDoveroftownsthe
from Dover to Ports-transporteddailywasStatesUnited

Dover, and which saidto Pink-mouth, Portsmouthor from
at the offices in said towns :postand deliveredreceivedham

asnot a carrier,Pinkham was mailqualified,saidthatand
; he,nor did oroath for that purpose the pro-taking anyby

receive foranyof said thestage, compensationprietors
; nor wasmail, as aforesaid it so trans-of thetransportation
thatfor butcontract purpose, by-under any specialported

theauthorizing post-of the general,postmasterpermission
to the mail toPortsmouth deliver beandin Dovermasters

free of; it could be done expenseso providedtransported
to the government.
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Freeman, for the defendant.
was,case, 1st. That he atThe defendant in thiscontends

thethe time of on which this prose-supposed delinquency,
founded,cution is from duty,absolutely exempted military

5th for and reg-the section of the actby forming, arranging,
;22, 1820 amilitia, hetheulating passed beingDecember

driver in care the mailthe andstage conveyanceemployed ofof
the States.the Unitedpost ofoffice

This oí law of recitessection the militia Nevv-Hampshire
States,the 2d of of the forsection the law United establish-

ing a States,uniform the Unitedthroughoutmilitia passed
1792,8, samethecontaining exemptions.Slay

case,It is in this that was,the defendant at theagreed
of his intime enrolment this militia and till aftercompany,

the of athe driver be-supposed delinquency, daily stage
Portsmouth,nsthe tow of Dover and in which car-tween he

the States mail theried United between officesdaily post
;in towns that he received thethose mail atregularly the

other.one and delivered it at the
no be asit is that will made to thequestionpresumed,

route, carried,this mail awhich was mail orby being post
; should,if Iroad established there would leave*-legally beg

the the laws of Unitedrefer court to the States.to
theThe defendant then comes withinexpressly exemption

statute, is case,the unless there circumstanceof some in the
him.precludeswhich

? not,is circumstanceWhat then this that theSurely
undertook thethis to mailcarryof withoutstageproprietors
; convenience,their.own or thecompensation con-pecuniary

or of athe expectationof their contractneighbors,venience
case,in thismaster hasthe post general, (which,with

been entered is sufficient consideration.into)since actually
sufficient, sois the defendant was actuallyIt that employ-

was; with, or or whether thereed whether without wages,
not,that affecta for or .cannotpurpose,contractspecial

of fact.the question
law, case,tomilitia thisThe terms used in the applicable

exemptused, the defend-as broad as could well be to.are
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Tw™b'y u; drivers,ant are the care and con-all who instage employed
“Pinkham. the &c.veyance mail,”of

said,With was notwhat can it be that the defendanttruth
case,so is in that he actuallywhen it theemployed, agreed

the mail at the offices in Ports-received respective post
Dover,andmouth and one to thesame fromconveyed the
?other daily

To in business or concern,be it isemployed any appre-
nor ishended, more less than that thenothingmeans person

;business, or to that concernthat attendingdoingactually
terms, hire, or whetherwhether fornot on whatit matters

for the privilege.somethinghe pays
taken oaththat not thehaving pre-The argues,plaintiff

ofstatute, the theofficeestablishing postthebyscribed
no whichStates, can claim that statutehe privilege,United

a in the of thehim, employed transportationas persongives
that a certain oath orstatute; provides,as that affirm-mail

taken, the shallbefore enter on du-partybe theshallation
him, or receive emolument therefor.anyties assigned

seen, that the same section of thatbe statutewillBut it
driver be ina may employed the con-stagethatsupposes,

;mail, without taken such oath andhavingof theveyance
liabilities,the he would ifall that be underhimonimposes

sworn.
from militiathat isexemption dutyThe argues,plaintiff

statuteemolument, the shallexpressly provideswhichan
received, byfirst beenhavingwithout qualified beingbenot

that this exemptionit is cannotapprehended,Butsworn.
; itan emolument to theonly gives mail-asbe considered

from another whichduty, hean would beexemptioncarrier
if he notto were theinperform,obligation perform-under

which the lawduty, requires.of this particularance Where
or to ? He,emolument the fact,is the ingain partythen

of that arts,instruction in militarythe whichprivilegeloses
are and somilitia calcu-trainings designed,our eminently

in of hisconsequence toto give, obligationlated perform
the ;which law ofrequires him this isanother and anduty,

? It is an that,emolument emolument like which the trades-
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excuses him fromman his he theto whengives apprentice,
trade, isart,his he inof or while employedbusinessproper

; that,oroffices like which the re-more servile prisoner
ceives for his whenrestraint of he ispersonal ex-liberty,

account fromcused on this duty.military
stated,Such cases need be to show oftheonly absurdity

that thethe which makes antodoposition, thing, ¡impossible
act, a is anor to forduty, emolument theperform perform-
ance of the same or act.duty

isBut it is that the defendant under no ne-apprehended,
;of his if in factcase on this he wascessity resting point

mail,or in the of theemployed, engaged conveyance (and
law,this the case he claims his under thefinds,) exemption

founded,ison which this and which is not de-prosecution
on the office of the forlaw United States itspendant post

construction.
It was who commenced thisthegravely argued by justice,

that the was thedefendantprosecution, though exempted by
law, had himnot the to enable topursued requisite stepshe

;of such and ontake hethatadvantage exemption ground
indecided the cause favor of the plaintiff.

is,A sufficient answer this that theto defendantargument
statute,the none of theabsolutely- exempted bybeing requi-

of the law are to him.sitions applicable
act,The under which this is commenced, isprosecution
“ an foractentitled andforming, thearranging, regulating

“ ?Now aremilitia.” who the militia The 4th section
declares, shall be to or,who liable in othermilitary duty,
words, shall be to the andwho subject requisitions provisions

uact,of such as are ab~that expressly excepting thereinafter
“ declares,excusedThe 5th section who are abso­solulsly

from and fromlutely exempted military duty, consequently
those,or which the law on whoevery liability duty, imposes

to thus the defendant wasare it.subject Being exempted,
(heaoi, enrolled,time,at liable to be and couldconsequently

statute,excuse,be held to make an as thebynot provided
be,or hadmore than his wife grandmother theywouldany

enrolled,been a like mistakeby
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¡f militaryTwombiy duty,toliable performnotwasdefendantthe
it.for neglectingan excuserenderhas no need toPinkham. he surely

Bartlett, for the plaintiff.J.
theU. S.of the regulatingof the law2d sectionThe

allthat personsPost-Office, things,otheramongrequires,
“ mail,of thecare,in the or conveyancecustody,employed
“ them,toshall, on the duties assignedto enteringprevious
e< beshalltrusts, and theybeforeof theiror the execution
u sub-therefor, andtakeemolumentreceive anyentitled to
“ oath,” &c.scribe the following

trans-in theshall interferewhoeverthisUnder provision,
mail, oaththeor of the without takingconveyanceportation

is in violationis a doer and directactingprescribed, wrong
the law.of

ofcannot to such that the exemption,It be privilege
case,in this was intended to be thegiven byclaimed statute.

statute, must mean those,in ourusedThe word employed,
It meansand some-lawfullywho are employed.properly

;the word otherwise anymore than occupied person,thing
mail,of howeverhave thewho possession wrongfully,might

of the statute. But it doesclaim notthemight privileges
in thePinkham was ever employedthat transporta-appear,

mail, facts,or otherwise. Thetion of the either rightfully
a in whichcase, are, that he driver of thein this was stage,

ButU. S. Dover to Portsmouth.mail was fromtransported
offollow,it thedoes not that he had orany chargecustody

; coun-fact, mail,a from themail and is a well thatit known
Portsmouth,from to inis Dovertry, regularly transported

the andhavingthe same withstage, person chargetogether
of the same.custody

is, it does not mailAnother that that theappear,objection
carried U.Pinkham, was a mail of the Post-Office of theby
S. to ofthe the statute. it isagreeably provision Although
stated to a ;be mail of U. ifthe S. it such a aswas mailyet

becould in violation of the lawsonlytransported, regulating
Post-Office,the cannot a ofit be called mail that office.

conclusive, case,But what we consider iu this is the pro-
vision, that no in of thetheperson, employed transportation
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Twomhlymail, shall taketherefor,receive any theyuntilemolument
vs.

Pmkbaüi.the oath therein withprovided. theConnecting provision
statute,insection,the 38d the same em-exempting persons
ofin the fines,theployed mailtransportation from military

and from for not ;onpenalties it beserving cannotjuries
doubted, that such an emolument,is an which can-exemption

defendant, case,not be the thisin withoutenjoyed by having
with the therefor.complied provisions necessary

enacts,the court. The statute of 22,1820,DecemberBy
“ ddrivers,that all and who arepost-officers employ*stage

“ in of ofthe care and the mail of the post-officeconveyance
“ States,” shall bethe United fromabsolutely exempted

H. Laws 55.2 N.duty.military
contended, in case,is thisBut it that the wasrespondent
to fromexemptionnot entitled because he hadmilitary duty,

oathnot taken the the laws of theprescribed by United
States, be taken those into the ofby employed conveyance

States,The of the 30,mail. statute United ofthe April
“2, enacts,54, sec. that1810, the post-masterchap. general

“ and all inemployedother thepersons general post-office,
u care, oror in ofcustody, conveyance shall,the the mail,
u them,to the the dutiesentering upon assigned toprevious
“ trusts,ofexecution their ansior the before shallthey be
u to receive anyentitled emolument therefor, respectively
“ and thesubscribe oath,”take &c.following

“ Every who shall be inperson, any manner inemployed
“ care, custody,the orconveyance, management of the mail,
“ shall be to allsubject penalties, andpains, forforfeitures
“ the orviolating injunctions, theneglecting duties required
u laws,of him theby to therelating establishment of the
“ ;and post-roadspost-office whether such person have taken
“ affirmation,oath orthe above prescribed, or not.”

in cases,In thesegeneral, it depends upon the provisions
statute, whichof the prescribes that an taken,oath shall be

officer, oath,the whowhether has not taken the is entitled
act, toto or receive the orprofits theenjoy of hisprivileges

2 N. H.office. 202.Rep.
VOL. m. 48
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States, which prescribesThe of United thestatute the
care,inthose, are the oremployedoath whoto be taken by

declares,terms thatexpressmail, veryof inthecarriage
oath, duties,enterbefore thethey upontheshall takethey

emoluments, ofthe offi-to receive theirentitledor become
means or andemolument profit advantage,The wordces.

militaryan fromcomprehend exemptionin cur opinion,may,
therefore, aof thatare, opinion, person employ-Weduty.

mail, who has not the oaththe takenofin the conveyanceed
under ourmilitaryfrom dutyexemptedis notprescribed,

statute.
theplaintiff.Judgmentfor

J. MOLONY.KIMBALL WIFE vs.ANDSMITH
arrest, mesnehas been takennot to uponof a liablethe person,body"Where

the itagainst at whose suitnot lie fordoes such arrest party,process, trespass
made.was

wife, it isjudgment against a husband and arecoveredof debt aan action uponIn
judgment,the wile has execution thebar,in that been taken ingood uponplea

discharged the creditor.byand voluntarily

Trespass of Smiththe wifeandfor arresting imprisoning
her inand1823,18thKimball, detainingon the January,

forty days.prison
14thbar, January,on thein thatdefendant pleadedThe

:as followsa the1823, out writ plaintiffs,he sued against
“ State of New-Hampshire.

u Strafford, ss.
,, jr _ ___Seal.} ■ mfe &e.county,To the sheriff of any

“ Greeting.
“ ofor estate Smithto theattach goodscommand youWe

<■<■ Smith, &e., forandJudith, wantKimball, saidand wife of
“ Judith,-&c.said Smith andofthe bodies theto takethereof
<« case,a of thein for&e. pleaJohn Molony,untoanswerto
“ Judith, said G. on the 4th April,atandSmithsaidthethat
“ date, sub-themof that bynote1821, promissorytheirby
“ andreceived, severally, promisedjointlyvaluescribed, for

him,“ order, with$40,or his demandonto paythe plaintiff,
!í &c.”To the damage,&e.interest; yet,


