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■®»*as in the ease «s.now before Por a note bemay endorsed,
Ciogstm».and a endorsee,suit in the ofname the forbrought the pur-

of athe endorser as aspose witnessmaking a suiteasily, can
another,inbe ofthe name abrought against andprincipal

trustee, for the of thepulpóse amaking principa! witness-
;the andtrustee whileagainst the endorser is asadmitted a

case,inwitness that we are unable to onsee what ground the
is to be excluded in this.principal

release, case,The in this seems to have taken allaway
ofinterest the whichprincipal, have tomight inclined him

in favor of thetestify Indeed hisplaintiff. interest would
now ;incline him to defeat the suit in hisbecause that case
debt due to the would be and hisplaintiff discharged, claim

the trustee remain dueagainst to him. We are therefore
of thatopinion, the witness was and thatrejected,improperly
there bemust

A trialnew granted,

vs. CLOGSTON.FORSAITH MATTHEWJOSIAH

fregit, juryare assesseddamages clausum the atinthe trespass quart byWhere
inshillings, the to estate is so as to en-questiontifie renlthanless suma forty

costs, in where the defendant sets a titlecases,to full only upthetitle plaintiff
to of thethe title plaintiffin opposition

action, wasandfregit,of clausumtrespass quareTh-s was an
term, defendant,here, 1825. The atat October Apriltried

term,1825, issue, thethe and with eregeneral pleapleaded
of the not benotice, disputed.that the title wouldplaintiff

; and ihetitle admitted ju:ythe wastrial plaintiff’stheOn
in sum ofthe and thefor assessed the damageplaintiff,found

dollars.three
full costs inmoved the to allow theThe plaintiff court

term,case, 1825,that,on thetoprevious Aprilthe,ground,
the titleto admitthe defendantattorney requestedplaintiff’s

;do inconsequencein which he tobe the refusedto plaintiff,
ofwhich evidenceprocureof the was tocompelledplaintiff

Ms title.
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Forsaith Aiken, for the plaintiff.'
VS‘

E, Parker,dogsmn, for the defendant.
Richardson, C. J. delivered the of the court.opinion

16, 1791, .6,ofThe statute June section contained tiie fol­
“clause, And in all ofactions clcmmrnlowing quarttrespass

li where the title of real is ifnot infregit, estate question,
“ orthe found assessed the do notby amountdamages, jury,
“ ifto the court think al-­may, theyforty shillings, proper,
u costs,in as thinktheylow sum shall notsuchonly proper,
u 1the H.byassessed N.jury.”the damagesexceeding

30, 1825, aof clauseJune contains166. The statuteLaws
is,And to be decidedthesame words. questionin the

case, title real estate inwhether, in this the of was ques­
tion, of those in thethe clauses statutes?meaningwithin

rendersof our statutes the ob­examinationattentiveAn
had in inmust viewhave thesethe legislaturewhichject,
of 9,1791,The statute Februaryvery apparent.provisions,

of the tojustices peaceLaws empowered try58,)N. H.(1
such,actions, where the title ofand real(exceptall pleas

in where sumquestion,)be drawn demandedthemightestate
The statute,did not exceed firstforty shillings.in damages

found,under isnow consideration toclause bewhich thein
; isand notit tofollowingJune be doubted,in thewas passed

in June,the ofinserted statuteclause was with athisthat
the said statute of thetoeffect preceding Feb­view to give

towas the; object discouragethat theand oJbringingruary
courts, for land,higher trifling trespasses uponin theactions

title, and aabout where justicewas no disputewhere there
In thesettling questionbad jurisdiction.theof nowpeace

therefore,us, be useful to to theadvertit may,before pro­
9, 1791, andofthe statute ascertainFebruaryof thevisions

meaning section,inclause the first whichof the excludes
of of the peacejustices actions,the jurisdictionfrom

u realof estate be drawn inmaytitle question.”thewherein
us, of thethe secondto that provisionsit seems sectionAnd

aafford ofvery satisfactorythat theexplanationof statute
;in firstthe the section it ■exceptionof for enact­meaning

“section, that, an ofed, in second when action trespassthe
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iCshall Fo"ait.hbe before andof thebrought peace, theany justice
“ ciogston.defendant issue,shall generalthe he shall not be a!-plead
“ evidence,lowed to offer that ofany the title realmay bring
“ ;inestate and when in such defen-question action theany
“ dant shall a ofplead the title realspecial plea, whereby

estate shall be drawn in shall recordthequestion, justice
“ such and noplea, further shall be had thereonproceedings
“ before the 1 N. H. Laws 59.justice.”

Kow, statute,under this last clause in this it has always
held,been that the title to real estate was drawn in question

aby ofplea andsoil freehold. 2 Mass. 125, Woodvs.Rep.
Prescott. So also a of a of 1by 146.­plea right way. Johns.
—­1 125,Cowen 568—5­ M­oss. vs.Rep. Bicknell.Spear

doubted,it isAnd not to be that it would be considered as
drawn in question a aby common,ofplea alleging right or
of infishery, defendant,the or thirdany person, under whom
he havemay entered. seems,Thus it that the title to real
estate is to be considered as drawn in aquestion by plea,
whenever the title,defendant ofpleads any species either in
himself, or a inperson,third to theopposition of thetitle

450,3 Johns. Otis vs. Hall.plaintiff.
And we of theare that above mentionedopinion, clause in

“declares,statute, that,the which when the defendant shall
il issue,the shouldheplead general not be allowed to offer
“ evidence, thatany the oftitle realmay bring estate in
“ was intended toquestion,” only theprevent defendant from

issue,under the ofgiving, general evidenceany title what­
ever, in to the title shewnopposition theby plaintiff. It

not thewas intention to the todefendantcompel admit the
title. The must shew hisplaintiff’s toplaintiff right recov­

er, as in other intent,cases. Nor it thewas that the defen­
dant should not contest the ofsufficiency the evi­plaintiff’s

For,dence. he is fromalthough precluded offering any evi­
dence, that inthe title still themay bring lan­question, yet

of the statute him it aleaves at makeguage to ques­liberty,
tion, whether the is true,evidence offered the plaintiffby

true,or, if it shows Indeed it seemswhether title. toany
ns, it was the inthat intention of the the clauseslegislature,
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1701,9,of ihe staiute of which are nowFebruary we ex-
amining, andconflictingto thai claims titlessimply provide,

ofreal estate should not be submitted the decision justi-to to
ofces the peace.

Sucli inbeing, meaningour of theandopinion, the intent
9, 1791,ofstatute of theFebruary the true construction

1791,16,in theclause sixth section of ofthe statute June
the arises, easilyon which notv to as-question be decided is

For is doubted,it not to becertained.' that bringswhatever
to real in oftitle estate the intent thequestion,the within

former, bringmust in the of theit withinqueslion meaning
is, therefore,staiute. The to in ourlatter title real estate

to be as in trespassconsidered drawn in guare,opinion, question
costs,so as to entitle the to fullfregit, plaintiffclausum
indo not amount to the sum thethe mentioneddamageswhen

statutes, cases, title,ain where the defendant setsonly up
kind, ofof in to the title thesome oppositionclaim plain-or

tiff, usas theAnd in the case now before defendant made
whatever, title,and inset no to the locusclaim quo,upno

can he sum found as.costs allowed the theplaintiff,no beyond
by the jury.damages

limited.Costs

STILES,vs.BENJAMIN HUTCHINSON DAVID administrator
the JONES.ZADOCKestate ofof

cases,in whereliable of his ancestoran heir is on the covenant onlystateIn this
against the orexecutor,for the cause sustainedaction same could have beenno

administrator, of the ancestor.

in his declarationCovenant broken. The alleg-plaintiff
1780,December,oneed, Jones, bythat Caleb on the 12th

“ schoolCharlestowntheto thedeed conveyed plaintiff
withdeedAmherst, ;in said covenantedfarm,” in fee and by

heirs,his wouldCaleb, andhe,that the saidthe plaintiff,
having insaid Caleb; thatthethe same to plaintiffwarrant

life, the teeownhisforof said farm ana estateonlypart
; where*diedCaleb,wife of the saidJones,in Deborahbeing


