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as in the case now before us. Foranote may be endorsed;
and a suit brought in the name of the endorsee, for the pur-
pose of making the endorser a witness as easily, as a suit can
be brought in the name of another, agninst a principal and
trustee, for the purpose of making the principal a witness
agaiost the trustee ; and while the endorser is admitted a5 a
witness in that case, we are unable to tee on what ground the
principal is to be excluded in this.

The release, in this case, seems to have taken away all
intevest of the principal, which might have inclined him to
testify in favor of the plaintiff. Indeed his interest would
now ineline him to defeat the suit ; because in that case his
debt due to the plaintiffwould be discharged, and hig'claim
against the trustee remain due to him. We are therefore
of opinion, that the witness was improperly re;ected and that
there must be

A new trial gmnted;
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JOSIAH. FORSAITH vs. MATTHEW CLOGSTON.

Where the damages ip trespass quare clausum fregil, are assessed by the jury.at
a lvsssum than forty shillings, the title to real estate is in question. so as to en-
title the p!amt!ﬁ' to full costs, only in cases, where the defendant sets up a title
in opposition to the title of the plaintiff

T'us was an action, of trespass quare clausum fregil, and was
tried here, at October term, 1825. The defendant,at April
term,1825, pleaded the general issue, and with the pleagave
notice, that the title of the plaintiff would not be disputed.
On the trial the plaintiff’s title was admitted ; and the jury
found for the plaintiff, and assessed the damage in the sum of
three dollars.

The plaintiff moved the court toallow full costs ‘in- the
case, on the ground, that, previous to. April term;, 1825, the
plaintiff’s attorney requested the defendant to admit the title
to be in the plaintiff, which he refused to do ; inconsequence
of which the plaintiff was compelied to procure evxdence of
his title. ‘
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«Miken, for the plaintiff.

B, Parker, for the defendant, :

Ricuaroson, C. J. delivered the opinion of the court.

The statute of June 16, 1791, section §, contained the fol-
lowing clause, * And in all actions of trespass quure clawsum
¢ fregit, where the title . of real estate is not in question, if
¢ the damages, found or.assessed by the jury, do not amouunt
¢ to forty shillings, the eourt may, if they.thiok proper, al-
“ Jow only such sum in costs, as they shall think proper, vot
‘ exceeding the damages assessed by the jury.” 1 N L
ZLaws 166,  The statute of June 30, 1825, contains a clause
in the same words. And the question to be decided is,
whether, In this case, the title. of real estate was in ques-
tion, within the meaning of those clauses in the statuies?

An attentive examination of our statutes renders the ob-
ject, which the Jegislature must have had in view in these
provisions, very apparent. The statute of February 9, 1791,
(1N H. Laws 58,) empowered justices of the peace totry
all pleas and actions, (except such, where the title of real
estate might be drawn in question,) where the sum demanded
in damages did not exceed forty shillings. The first statute,
in which the clause now under consideration is to be- found,
was passed in the June following ; and it is not to be doubted,
that this clause was inserted in the statote of June, with 2
view to give effect to the said statute of the preceding Feb-
ruary ; and that the object was to discourage the bringing of
actions in the higher courts, for trifling trespasses upon land,
where there was no dispute about title, and where a justice
of the peace had jurisdiction. In settling the question now
before us, it may, therefore, be useful to advert to the pro-
visionsof ‘the statute of February 9, 1791, and ascertain the
meaninz of the clause 1n the first section, which excludes:
from the jurisdiction of justices of the peace actions,
« wherein the title of real estate may be drawn in question.”
And it seems to us, that the provisions of the second section.
of that statute afford a very satisfactory explanation of the
meaning of the exception in the first section ; for it is enact-
ed, in the second section, ** that, when an action of frespass
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¢ shall be hrought before any justice of the peace, and the FV“:"“"“
¢ defendant shall plead the general issue, he shall not be.al-  Clogston.
¢ lowed to offer any evidence, that may brisg the title of real "™
¢ estate in question-j-and when in any such action the defen-
¢ dant shall plead a special plea, whereby the title of real
¢ estate shall be drawn in question, the justice shall record
“ such plea, and no further proceedings shall be had thereon
“before the justice.” 1 N. H. Laws 59.

Now, under this last clause in this statute, it has always
been held, that the title to real estate was drawn in question
by a plea of soil and freehold. 2 Mass. Rep. 125, Wood vs.
Prescott.  Soalso by a pleaof a right of way. 1 Jokns. 146,
b Cowen 568 5 Mass. Rep. 125, Spear vs. Bicknells
And it is not to be doubted, that it would be considered as
drawn in question by a plea alleging a right of common, or
of fishery, in the defendant, or any third person, undér whom
he may have entered. Thus it seems, that the title to real
estate is to'be considered as drawn in question by a ple
whenever the defendant pleadsany species of title, either
himself, or ‘a third person, in opposition to the title of the
plaintiff. 8 Johns. 450, Otis vs. Hall.

And we are of opinion, that the above mentioned clause in
the statute, which declares, that, ¢ when the defendantshall
¢ plead the general issue, he should not be allowed to offer
¢ any evidence, that may bring the title of real estate in
¢ question,” was intended only to prevent the defendant from
giving, under the general issue, any evidence of title whats
ever,- in opposition to the title shewn by the plaintiff. Tt
was not the intentionto compel the defendant to admit the
plaintifP’s title. The plaintiff must shew his right to recovt
er, as in other cases. Nor was it the intent, that the defen-
dant should not contest the sufficiency of the plaintif’s evi-
dence. For, although he is precluded from offering any evi--
dence, that may bring the title in question, yet still the lan-
guage of the statute leaves him at liberty, to make ita ques- -
tion, whether the evidence offered by the plaintiff is true,
or, if true, whether it shows any title. Indeed it seems to
s, that it was the intention of the legislature, in the claqs‘as
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of ‘the statute of February 9, 1791, which we are now ex-
amining, simply to provide, that conflicting claims and titles
to real estate should not be submitted to the decision of justi-
ces of the peace.

Such being, in our opinion, the meaning and intent of the
statute of February 9, 1791, the true construction of the
elause in the sixth section of the statute of June 16, 1791,
on which the question now to be decided arises, is easily ase
certained. . For it is not to be doubted, that whatever brings
the title to real  estate in question; within-the intent of the
former, must bring it in question within the meaning of the
latter statute. The title to real estate is, therefore, in our
opinion, to be considered as drawn in question in trespass quure
elausum fregit, so as to entitle the plaintiff to full costs,
when the damages do not amount fo the sum mentioned in the
statutes, only in cases, where the defendant sets up a title,
or claim of some kind, in opposition to the title of the plain-
tiff.  And as in the case now before us the defendant mude

*ﬁd"claim whatever, and set up no title, to the locus in quo,

no costs can be allowed the plaintiff, beyond the sum found as
damages by the jury.
o ‘Costs limited.

s Lo

BENJAMIN HUTCHINSON vs. DAVID STILES, administrater
of the estate of ZADOCK JONES.

n this state an heir is liable on the covenant of his ancestor only in'cases, where
«no aetion for the same cause could have been sustammed against the executor, ox
administrator, of the ancestor,

Covewxant broken. The plaintiff in his declaration alleg-
ed, that one Caleb Jones, on the 12th December, 1780, by
deed conveyed to the plaintiff ¢ the Charlestown school
farm,” inAmherst, in fee ; and by said deed covenanted with
the plaintiff, that he, the said Caleb, and his heirs, would
warrant the same to the plaintiff ; that said Caleb having in
a part of said farm only an estate for his own life, the fee
being in Deborah Jones, wife of the said Caleb, died ; where-




