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et alShedtruth, anis, estate alimitingto This in uponthe other.go . .vs
et a.Shedlawa commonclone by convey­ieo. which cannot he

of thissettled, that limitationsit is now descrip­ance. But
;way of use and are what aretake effect theytion may by

uses, ;1 143­Sanders onor uses.shiftingcalled springing
elfect,take inthat this deed may legally every particular,80

to the intention of the.according grantor.
Judgment on verdict.the

S.THOMAS SHEPHERD vs. TEMPLE.

given goodsan action on a of soldin note for the with aprice warrantypromissory
defence,goodis ait turned out be ofthat to value.nothe-xoods

goodsshow,And in such a it is to thecase not that were returned.necessary
althoughAnd the note it is tobe in its terms makerabsolute, for thecompetent

agreed makingin t©order a it was the theshow that at time ofwarranty,prove,
goodsdeduction iu case the hea be should not turn out tomade,that shouldnote,

goodas as represented.

Assumpsit note,a made the defend-upon promissory by
ant, for $176,252 January 1824,dated to thepayable plain-
tiff in then next with interest.June

here, 182:5,was at MayThe cause tried term theupon
admitted,issue. The defendant thatgeneral he made the

; evidence,note showed in thatbut it forwas given timber
sold defendant theto the Itby plaintiff. appeared, that the
timber of awas the remainder oflarge aboutquantify fif-

feet,teen hundred thousand which had been intoput the
; 1822,before that inriver two or three theyears best of it

Read,had selected thebeen by James andplaintiff’s agent,
; 1823,inthatcarried to the residueNorthampton was

overhauled, itand the best of takenagain away. Most of
remainder, it,the at thethe time defendant waspurchased

rubbish,ice, or andunder the covered with snow so that its
Thecould not be ascertained defendant offered ev-quality

at tiie ofidence to that time the sale Readprove,tending
showed him the bank of river,several sticks theupon which

timber, and thenwere sound the restrepresented ofgood
;the timber as in to those sticks andequal goodness agreed

at the time the that ifnote was the timbergiven, should
asnot hadas it. itgood he whatever fellprove represented

nr, 58vol.
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shoal:] deducted fromshort in value be the note. Several
testified, that the defendant andwitnesses took oídisposed
; but that takentimber it was not worth thealtogetherthe

ofof it out the river.takingexpense
court directed that were satisfi-jury,the unless theyThe

warranted of aed, Read the timber to be particularthat
found,the defence failed But ifaltogether. theyquality,

matter,thedid would thenmisrepresent they inquire,hethat
;worth andthe timber was if foundany thing theywhether

must return a verdict for thenothing, theyit worth defend-
;forThe found the andant. defendant thejury plaintiff

athe court for trial.newmoved
Vose,for the plaintiff.

Handerson,and for theDwight defendant.
on,ofRichardson, C. J. delivered the ini court.op the

contended,It has been that it was to the de-incompetent
show,to that it wasfendant at theagreed time the note was

made, made,a deduction shouldthat be in case the timber
to be valuable,turn out lessshould than hadit been repre-

tosented be.
In order to settle this it isquestion, to ascertainnecessary

the nature of theaccurately controversy between the par­
conceded,the trial.ties Itupon was that the defendant

note, denied,made and it was notthe thatseriously the
note was for agiven the ofprice of timber soldquantity by

tothe the defendant. farplaintiff Thus was dis­there no
But the defendantpute. shew,endeavored to that the sale

of the wastimber aaccompanied with that thewarranty,
was of atimber particular quality, when in itfact was not

of that and turned outquality, to be in truth noof value
The denied,plaintiffwhatever. that there was war­any

and also that theranty, timber was of ;no value and the
of the andexistence thewarranty value of the timber were

facts in disputethe only between the Toparties. prove
thethe defendantwarranty, witnesses,introduced who testi­

fied, Readthat showed good soundtimber on the shore of the
river, as a andsample, declared, that the rest of timber,the

seen,which could not then be ofwas the same Butquality.
is settled,it now well suchthat a notdeclaration does neces-­
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354, Davis vs.Mecker.­aamount to 5Sanly Johns.warranty.
E. 57.48, ­—2 Caine’s vs. Woods.—3D ­SeixasRep. &

shew, of ReadIn order the declarationtherefore thatto
Readwas thatintended as a the defendantwarranty, proved,

that, if did his aagreed, the timber not answer description,
should be mad” fromdeduction This ve-the note. evidence
shewed,ry that Read’s intend-clearly wererepresentations

ased a And if itwarranty. were to thecompetent permit
believed,to a which,defendant shew notit is willwarranty,

denied,be him toit was most toclearly permitcompetent
forevidence,introduce tothe which the plaintiff objects,

that this objec-We are therefore ofpurpose. opinion, that
tion must be overruled.

It whether,then abecomes as the tookquestion, defendant
and timber,of thedisposed isit for him tocompetent say,

the was no is;that timber of value and whether this an
the ?answer to actionpresent

cases,In where athe of chattel seeks redresspurchaser
contract,the hefor some supposed by rescinding mustwrong

shew whatever he in thereceived returned same asplight,
; and bewhen received if this not the contractpracticable,

Silk, 5 Eastcannot rescinded. Hunt vs. ­be 440.-1 New
260, 181,vs. E.Hare.­—­7. vs.Rep. D. Giles Edwards—Lawes’Taylor &

—Douglas 23,l­ . in 28-39­P­ Wes­Assumpsit
818,vs Powervs. Wells.­—­15ton Mass.Cowper Rep.Downs.­—­

319, N.vs. P. C. Curtis82,Henderson.­—­3 vs.Conner Esp.
Hannay.

shewn,And a of the chattel must be whetherreturn the
of some itstipulationcontract be rescinded in con­pursuance

of fraudon the andfor that or ground misrep­tains purpose,
; and the seeks toresentation whether recoverpurchaser

in an for had and received,back action moneythe price paid,
bill,aof note or which mayto avoid the havepaymentor

133,E.D.23.­—­1 Tow­for the price. Doug.been given &
502,4 Kimball199,vs. Mass. vs.Sugden Rep.ers Barrett­—

2, LewisTaunt. vs. Cosgrove.­ CampbellCunningham.­ —­1—­2
40, vs.note, Flemning Simpson.

a is not tonecessaryitactionBut in an warranty,upon
a wasreturned, unless stipulated.chattel returntheshew
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2 H. Bl. 17,573, Adam vs. Bl­ vs.Richards.—1H.­ . Fielder
Starkin.—2D.­ 745,­ E. vs.Buchanan Parnshaw.&

Indeed aware, awe are not of the chattel isthat return
case, be,be theto in unless it whennecessary shewn any

contract.attempts .toseekpurchaser byredress therescinding
In the case now us attemptedthe defendant has notbefore

;rescind the contract but theto he rests his defence upon
that the note was in truth consider-ground, given without any

is, whether,ation. And the therequestiononly remaining
a bethe note can avoided on the ground,being warranty,

thata of the and thethat there has been breach warranty,
article, has turn-for of note wasthe the given,whichprice

to ?ed out be of no value
There has ofbeen some the ques­diversity opinion upon

tion, whether in for soldassumpsit with a atgoods warranty
a breach of4n the could be inagreed warrantyprice, given

480,7to reduce the Eastevidence Carmackdamages. vs.
481, note,do. vs. Boston.—­3Gillis.­—­7 N. P. C.King Esp.

82, vs 302,Curtis Johns. vs.Haanay.­ Beecker Vrooman.­—­13
190,—1 Fisher vsCampbell Samuda.

aware,not haswe are that itBut ever doubted,been
an article was sold with awhen waswarranty, that it good,

that,fora note the ifgivenand price, the article turned out
be for andto nothing the considerationgood failed entirely,

(1Inthe note was void vs. RichardsonMorgan Campbell
that,held,Lord in a40,) Ellenborough when such case the

;aconsideration failed it wasentirely, good defence although
otherwise, 8 453,be if itit would failed. Johns.partially

89.on billsvs. ChittyJones Scriven.­—­
that,of law,is a settled general principleIt well when

of a note fails theconsideration note isentirely, notthe
the to it. Andoriginalbetween we are ofpartiesbinding opin-

ion, that, case,of thisunder the circumstances it is a de-good
action, timber,that forto the the which wasfence it given,

would,Itno inof our bejudgment,value. idleverywas to
defence, andthis the defendant to seekcompel redressreject

thean action whenwarranty,uponby complete justice may
inthe this case. are ofdone between Wepartieshe opin-

There be.ion, must the verdict.judgmentthat on


