'ROCKINGHAM, SEPTEMBER TERM, 1896,

ROBERT ADAMS vs. ROBERT MACK et al .

‘Tn an-action of tréspass.apdinst il selectmen ofa to ricausing thie ‘goods of
the plaintiff to be taken and scld for taxes, a plea justifying.the taking and sale of
thie goods, for the payment of severai distinct taxes, was held not to be double.

And where in such a case, the defendants pleaded, that in 12‘22 ¢ the town voted
1o raise the sum of $2000, for the expenditutes of that yeur,” upon demurrer it
was held, that the court could notintend; by thisallegation; that:the money was
voted to be raxsed for neressary ‘town charaes i and the plm was heldm b bad.

Tuis was.an action of trespass, acramst the defendants,f_gp
‘taking and converting to their own use, the plaintiff ’s horse. -

_The defendants pleaded in bar,first, that.they were select-
‘men of Londonderry, for the year 1822; that < the town
“ voted to raise the sum of $2000, for the expenditures of
‘¢ that year ;" that they duly assessed upon the: plaintiff:his
-proportion of the said town tax, and alse of the state, county,
and school tax ; and that the plaintiff neglecting o -pay. said
‘taxes, the collector took the said horse, ‘and soid him topay
said taxes. ’

In a second plea the defendants -pleaded, that they were
selectmen of Londonderry for the year 1822 ; that the town
“ voted to raise $2000, for the expenditures of that year ;7
and that they duly assessed upon the plaintiff, his proportion
of said tax ; and he neglecting to pay the same, the collector
‘took the said horse-te paysaid tax. ,

Tothe first plea the plaintiff demurred, and asmgned dlx-
‘plicity as .a cause of demurrer. :

To.the secord plea there was a genera] demurrer.

Porter and Mason, for the plaintiff.

Thom and Sullivan, for the defendants. .

Porter, for the plaintiffi—It does not appear; from the
pleadings in this case, that the expenditures, for which the
money was voted, were legal expenditures.. Al the powers
of towns, to raise money, are derived from the statute. . It
will not be contended, that towns possess a general power to
raise money, for any and every purpose. They possess the
powers, which the statute gives, and no more. They are
authorized to raise money for certain definite objects, and for
all necessary charges, arising within the towns—and this is
the utmost extent of their power; in this respect. . For cer-
tain purposes then they may, and for certain other purposes
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they may not, raise money. Hence it is very obviously
necessary, that the purpose, for which money is voted, should
appear upon the record of the proceedings. Towns speak
by their records. They have no other mode of making known
their will.  If money be voted to e raised for a purpose not
ccontemplated by the statute—the vote is void. A vote then
to raise money for the expenditures of a year, cannot be
legal-—for money may be expended for illegal, as well as for
legal purposes. At least, in these cases, the burthen of
proof must rest upon the selectmen, to shew, that the money
was voted for legal expenditures. If every thing is to be
intended and presumed in favor of selectmen, let it be pro-
mulgated, as the law of the land, that selecimen can do no
wrong. But there is no such legal intendment—no such
presumption.

The vote, in this case, tannot be supported under the
power to raise money for ¢ all necessary charges arising”
within the town. 'This general expression was not interded
to extend beyond the objects before enumerated, or such as
might necessarily grow out of those. It canuot be supposed,
that the legislature intended, by this clause, to authorize
towns to enter into any distinct and independent object of ex-
pense, not before enumerated. But in this vote, it is not
stated, that the money is raised for necessary charges.

If the defendants intended to rely upon the ground, that
the sum voted to be raised was, in fact, for necessary charges,
they should have so averred in theirplea; and for want of
such averment the plea is defective.

‘Wherever an authority is derived from a statute, the pro-
visions of the statute must be pursued; and he, who exer-
cises the authority, must shew, that he pursued the statute.
1 N. H. Rep. 36, Brown vs. Smith. This principle not only
applies in the case of individuals, but of courts of justice.—
«'In'all'instances,”” says Lord Ellenborough, ‘¢ where juris-
« diction is given to inferior magistrates, in certain cases, it
¢ is necessary, that the court should see, that they donot
« exceed that jurisdiction.” 6 East 425. Even the pro-
ceedings of the courts of the United States, being courts of
limited jurisdiction, have been adjudged erronecus, when
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‘their jurisdiction did not “appear;m}l the face of the \mw"&;fi”“ A:ims

5Cranch 185.—4 Dallas 1. - . ~ Macketal

All-the reasoning, which gaes to s“hew the propriety and e
necessity of holding such a strict watch over courts of limited
jurisdiction, applies with equal force to the case of corpora-
tions. The officers of corporations, when their conduct is
called'in question, must shew, that the statutes, under which
they have acted, have been substantially followed. 3 Mass.
Rep. 429, Thurston vs. Litite.—4 B. & K. 368, the Iﬁng s,
Newcomb. :

The legisiature seems to have foreseen the propmety and
necessity of restraining towns, in the exercise of their pow-
ers, within proper and convenient limits. - Notonly the sub-
jects, upon which towns may act; but the mamner and form.of
proceeding, are -prescribed . by statute.. Their meetings
must be notified in a particular manner ; and they can act
upon no subject not specified in:the  warrants; under: which
their meetings are held. But if towns may vote to raise any
swm, they please, * for expenditures,”:without specifying the A
nature of the expenditures, for which the mouey: is. raised;
their powers, in this -very important particular, are whelly:
unlimited. The money being once collected and in the town
treasury, under such a vote; what limitation is there to-its
use 2 It is the money of the town, and may be expended at
the discretion of the town. :

The objects, for which towns may raise money; are not’
very numerous ; and there would be no great inconvenience”
in holding it necessary, that the town officers -should keep:
separate accounts, for each head of expenditure; and be held
to apply money, raised for a particular purpose, to that pur-
pose alone. - Most of the embarrassments, which selectmen’
feel in managing the pecun.ary concerns of towns, arise from.
their attempting to-be wiser than the law. - They often ap--
ply money, raised for cne purpose, toa very different purpose,”
and keep no distinct cccount of any thing.  Let money be
always raised for specificy legal objects, and be faithfully ap--
plied to the objects, for which it is raised, ‘and there would
be an end of difficulty and perplexity in selectmen’s accounts,
and in the pecuniary eoncerns of towns, E

VOL. 111, 63
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The danger of supplying new and material facts in tows

Mack etal. records, by legal intendment, is most obvious. To require

selectmen to keep strictly within the limits of their power,
prescribed by statute, imposes no unreasonable burden, or
difficult, or intricate duty ; while it would afford safety te
others. It would render the breach of duty obvious, and the
remedy plain.  But, on the other principle, the means of
deviating from duty, successfully, would be increased, and
the means of deteeting the wrong, and punishing the wrong
doer, much diminished, if not entirely takenaway. It would
be subjecting the proof, which town records afford, to ex-
planations and intendments, which would make them mean
any. thing, rather than what these, who made them, intended.
It would enable a majority to cover up their real object, un-
der a vote defining nothing, specifying nothing—to be carried
into effect, according to the illegal intention and design—but
to beintended by courts to mean all, that is right and: legal,
and nothing more.

Sullivan, for the defendants, contended, that when a town
votes to raise money, it is to be intended, that it is raised for
a preper and legal purpose, until the contrary is shown ; and
that if, in this case, the money was raised for an improper
purpose, the plaintiff ought to have alleged that fact in his
replication, so that issue might have beentaken upon.it.

In the case of Bangs vs. Snow and others, (1 Mass. Rep.
181,) there was a vote as general as in the present case.—
The defendants, in that case, were sued as assessors of a
parish.  They justified under a vote to raise ¢ the sum of
¢ $1200, for past charges of the parish,” which did not spe=
cify what those charges were. The court said, that the
presumption was in faver of corporations, as well as individu-
als, that they did right, until the contrary was shewn; but
they admitted evidence to shew the objects, for which the
money, was, raised. -

This presumption is reasonable ; for it will. very rarely
happen. that the majority of the inhabitants of a town will
tax themselves for improper and. illegal purposes.

Nine tenths of all the votes, passed by the different towns.
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in the state, are as ‘general, as the present, and do not state
the objects, for which the money is raised.

Mason, for the plaintiff—said; that the power of the inhab~
itants of towns, to tax all the property within cértain focal
limits, was a most extracrdinary power, and to be safe and
useful, ought to be strictly construed. Even when controlled
by a strict construction, it might be used oppressively, and
individuals find no remedy.

There seemed to be nio powet to control the expenditure
of money, when raised ; and a broad, loose construction of the
power of towns, to raise money, might be very dangerous.

He admitted, that the practice of towns had been Joose ;
but that was no reason, why a dangerous latitude should be
sanctioned or indulged.

To vote money for the expenditures of a town, was d very
different thing, from voting it for the purposes specified in
the statute. The, inhabitants ought to have an opportunity
to judge, what was necessary for each legal object of ex-
pense. They cannot judge by having a sum in gross prope-
sed. To be legal, the tax voted, must be reasonablé, or at
least it must not be obviously unreasonable. . Why has the
Jaw specified the objects, for which nioney may be raised by
towns, if no notice is to be taken of those objects, v&hen
money is raised ?

¢ Necessary charges” are charges incidental to the man-
agement of the objects, specially meuntioned in the statute
They are contingent expenses in doing what is authorized.
I new objects of expenditure can be introdiced, and the
inhabitants of towns be the sole judges of their being neces-
sary, then the power of towns to raise money is unhmxted ——
To raise money for the expenditure of 4 town is one thing
to raise it for the necessary chargesof " a town is amather.»—-
Necessary charges have certainly some limitations ; but ex-
pendltnres have none. A vote to raise money for expen&z-
tures, is 10 more, than a vole to raise money AH meney i5
to be expended in some way.

Ricnarpsox, C. J.  As duplicity is assigned as a causé of

demurrer, to.the first plea, we shall consider that obJectmn;
before we proceed to éxamine the mattér of the pleas. If
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the plaintiff had complained of the taking only, and had al«
leged ‘no conversion of the horse, it might have deserved
consideration, whether a plea alleging a taking for several
taxes, must not have been considered as double. But that
is not this case. Here the plaintiff alleges a eonversion of
the property, and the defendants must justify oot only the
taking, but the sale of the horse, and the detention of money
enough, from the proceeds of the sale, to pay the whole sum,
they had directed the collecter to levy, i: he had levied the
whole sum. It was therefore necessary, that the defendants
should shesw, that they had authority to assess the whole sum
upon the plaintiff. 2 Jod. 177, Harding vs. Ferne.—6 D.
& E. 137, MYoore vs. Beamoni—15 Mass. Rep. 144, Libbey vs:
Burnham.-—1 Burrows 320.—1 Chitty’s Pl 512.—3 N. H.
Rep. V1, Brackett vs. Whi..den.—18 Mass. Rep. 283.

We are therefore of opinion, that this objection must be
overruled.

But it is contended, that it does not appear, by the plead-
ings in this case, that the town tax was raised for any purpose,
for which towns are authorized, by law, to raise money.—
This objection goes to the substance of both pleas, and if
well founded in fact. must prevail.

H:is vot to be.questioned, that towns derive all their pow-
ers to raise money, by taxation, from the statutes ; and when
they vote to raise money for purposes not within the intent
of the siatuies, their votes are void, and afford no justification
to-their officers, who assess or collect the taxes. And, al-
though we do net think, that a very narrow construction is to
be given to the statutes, which confer this power upon towns,
but are.of opinfon, . that an interpretation sufﬁcientlky liberal
to enable towss fully to accomplish all the purposes, for
which they were created, is to be adopted ; yet still we
have no doubt, that they must be kept within the lumits pre-
scribed by law.. It will not frequently happen, that towns
will be disposed to raise money for improper purposes. But
occasiins may, and sometimes do, occur, when they are so
disposed. . . When this takes place, individuals, who may be
compelled to pay against their wills, are entitled toa remedy.
The will of individuals is not, in such a case, to be subjected
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to the will of a majority of'the cor poratmn, any farther, than
it is subjected by law. P

It is also very clear, that the doings of towns must be pro-
ved by their records. But it seems to us, that it would be
extremely mischievous to be very rigorous in the interp’réta&
tion of those records. They are often drawn up by men, not
very well acquainted with what the record should contain ;
and not unfrequently by men so little conversant in the busi-
ness of making records, as not to have at. command the lan-
guage necessary to give the precise meaning intended. A
severe interpretation might subject town officers to very
great trouble, vexation, and expense, without any advantage
to the community, to compensate these incenveniences. "It
would have no tendency to control towns in the exercise of
the power, given them to raise money. For very consider-
able sums may be legally voted, by towns,for the-purposes
specifically designated by the statute. And when the money
is once in the treasury of the town, it may be voted away for
purposes, not within-the intent of the statutes ; and individu-
als, who may be thus aggrieved, seem to have no means of
redress. 'The defect is not in the mode, in which the re-
cords of towns may be made, but in the law, which makes no
provision to prevent improper expenditures of money belong-
ing to these corporations. It is a defect, which eertainly
deserves the consideration of the legislature; and vvhmh the
legislature alone can remedy. ~

But, however liberally we might be dispesed to' construe
the statute, giving this power, and with whatever indulgence
we might think the records of towns were to be considered,
a plea in bar must be tested by the known and settled rules
of pleading, and by that test must stand or falli

1t is a well settled rule, that a'plea; which has two intend:
ments, shall be taken most strongly against the defendant,—
This rule is founded upon the very reascnable presumption,
that a party, in pleading, will state his case as favourably for
himself, as possible. But it" must be restricted inits appli-
cation to pleas, which bave two natural intendments.  For,
if the words of the plea have a natural sense, and also an ar-
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Adams - tificial one, they shall be understood in the natural sense.—
Mack et'\l And this is the meaning of the rule, that certainty, to a com-

VTS mon intent, is sufficient in a plea. ,
Thus in trespass, if the defendant plead a release,
without saying at what time it was made, it shall be constru-
ed to have been made before the frespass was committed.
1 Chitty’s Pl. 521.— Comyn’s Digest Pleading [E. 6.]

The case of Dovaston vs. Payne, (2 H. Bl 527.) was re-
plevin for taking cattle. 'There was an avowry, that the
defendant was seized of the locus in quo, and took the cattle
damage feasant. The bar to the avowry was, that the locus
in quo lay contiguous to a highway, and that the defendant
was bound to repair the fence between the locus in quo, and
the way, and that the cattle, being in the highway, strayed
into-the clese through defect of fences. To this plea, there
was a special demurrer. As it is a rule of law, thai the
owner of a close is only bound to fence against cattle, which
are lawfully in the adjoining ground, the question was, wheth-
ery by the allegation. that the cattle were in the highway,
the court could intend, that they were lawfully there. All
the judges agreed, that they could not ; and Buller, J. said,
that he thought the doctrine of certainty to a common intent
could not support the plea ; that was a rule of construction
and not of addition, and eould not add, to & sentence, words,
which were omitted.

These principles, which are well settled, may be easily
applied to the pleas now before us. 'The defendants attempt
to justify the taking of the plaintiff’s property by their war-
rant, to satisfy a tax voted to be raised by the town of Lon-
donderry. - But the authority of towns to raise money, by tax-
ation, is limited to a veiry few objects ; and'it is certain, that
no vote of a town, to raise money in that way, can justify its
officers in collecting it, unless it be voted to be raised for a
fawful purpose. If then it does not appear by these pleas,
that the tax was voted for such a purpose, they must be ad-
judged insufficient. . The allegation, upon which the counsel
of the defendants rely, as shewing that the money was raised
for a lawful purpose, is, that the towmvoted to raise the suvof
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two thousand dollars for the expendityres of that year. 'The
word ezpenditures is entirely equivocal and may, in its natur
sense, signify as well the application of money to purposes,
for which towns have not authority to raise money, as to
purposes, for which they have such authority. And, by the
rule above stated, we cannot understand by this allegaticﬁ,
that the money was voted to be raised for 3 legal pnrpcxse -
and the pleas must be adjudged insufficient.

D BB e

JONATHAN SMITH »vs. NICHOLAS GILMAN AND
CHARLES CLARK.

In an action of trespass, brought by S. against 7. and C, G was defaulted, and
the cause being tried between S. and C a verdiot wasreturned. for the p amuﬂ’
and judgment rendered against both defendamts. 8. afierwards sued outa wnt
of review against both defendants—held, ‘that the wit of review miglit be miain-
tained agaiast C., but not against G who had: been defaulted. .

In this case, Smith bmught an action of trespass against thel

defendants, which was entered here at February term;
1823, when Gilman was defaulted. Clark pleaded the gen-
eral issue, which was tried at September term, 1824, and
a verdict returned for Smith, with damages assessed-at $130;
‘whereupon judgment was rendered fer the plaintiff, for that
sum, against Gilman and Clark.  Smith then sued out this
writ of review against Gilman and Clark, which their couns
sel moved the court to quash,—on the greund, that a writ of
review could not, under such circumstances; he, susmmed

F Cltts, for-the plaintiff.

Gzlman and. Sullivan, for the defendants.

Ricnarpson, C.J. Inthe case of Andrew Lovejoy vs.
John, A. Harper, Strafford, November term, 1815, it was de-
cided, that a. writ of review could not be sustained; except
in cases, where there was an issue in fact; to be tried by a
jury, joined between the parties. - To this decision, the court’ *
has constantly adhered since that time ; and the question
must now be-considered. as settled and at rest: It is-cleatr
then, that with respect to. Gilman, who was defaulted, this
writ of review. cannot be sustained. - There was no issue




