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MACK et al.ADAMSvs. ROBERTROBERT

causingtown,agamsf goodsa theof forIn'an of the selectmen ofaction trespass,
takinga justifying andtaken and st id the salethe be for ofpleato taxes*plaintiff

held begood*, of not to double.the for the seteraldistinet taxes*waspayment
“where, towndefendants that in 18■2 thecase,And a the votedin such pleaded,

•f ofof foi the that demurrer itto raise the sum expenditures year.” upon$2000,
allegation,held, this the wascould*not-intend,was the court thatbythat money

chargesfor town and was to be;voted be the held bad.to raised necessary pica

defendants,an ‘ction of forTins was theagainsttrespass,
use,and to their the horse.converting owntaking plaintiff’s

bar, first,The in select­defendants thatpleaded they were
“;1822of for the the townLondonderry,men thatyear

li ■2000,voted the sum of for ofto raise the expenditures
a that histhat assessedyear they theuponduly plaintiff

tax,said and state,of the town also of theproportion county,
;and andschool tax that the saidtoplaintiff payneglecting

taxes, horse,tookthe collector the said toand soid him pay
said taxes.

In a second the theydefendants that wereplea pleaded,
;selectmen of for the 1822 theLondonderry year that town

“ ■2000,voted to raise for the of thatexpenditures year
and that duly assessedthey the hisupon plaintiff, proportion

;of said tax and he same,to the the collectorneglecting pay
took saidthe horse to said tax.pay

To the first theplea demurred,plaintiff and du-assigned
as a cause ofplicity demurrer.

To the second there aplea was demurrer.general
Mason,Porter and for the plaintiff.
Sullivan,Thom and for the defendants.

Porter, for the plaintiff. does not from theappear,It
case,in thispleadings that the for whichexpenditures, the

voted,was weremoney legal expenditures. All the powers
towns,of to raise money, are derived from the statute. It

contended,not bewill that towns apossess general topower
raise for andmoney, any every purpose. They thepossess

which the statutepowers, and nogives, more. areThey
authorized to raise formoney certain anddefinite forobjects,
all necessary charges, within the thisarising towns—and is
the ofutmost extent their in this Forpower, cer-respect.
tain thenpurposes they may, and for certain other purposes
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not,they itraise Hence ismay money. very obviously
voted,forthat the which isnecessary, moneypurpose, should

ofthe record the Townsappear upon proceedings. speak
notheir records. have other mode ofby knownThey making

If atheir will. be voted to be raised for notmoney purpose
the statute —the isby vote void. Acontemplated Vote then

raise for the amoneyto ofexpenditures cannot beyear,
belegal formoney may expended as well as forillegal,—for
least, cases,At in these the ofpurposes. burthenlegal

selectmen, shew,must rest the to that the moneyproof upon
If is bevoted for tolegal expenditures. every thingwas

selectmen,of itin favor let beintended and pro-presumed
land, do nothat canas the law of the selectmenmulgated,

is suchno such intendment —noBut there legalwrong.
presumption.

case,in under thevote, this Cannot beThe supported
“for allmoney necessary charges arising”to raisepower

was not intendedThis expressionthe town. generalwithin
enumerated, or assuchbeforethebeyond objectsto extend

It cannot beof supposed,out those.necessarily growmight
clause,intended, to authorizethisbythe legislaturethat

of ex-and independent objectdistinctinto anyentertowns to
vote, it isin notBut thisenumerated.not beforepense,

forstated, necessary charges.is raisedmoneythethat
thattherely ground,to uponintendedIf defendantsthe

was, fact, forin necessary charges,raisedtobevotedsumthe
; ofand for wantin theirso averred pleahaveshouldthey

is defective.the pleaavermentsuch
statute,from a theauthority is pro-derivedanWherever

; he,and whobe exer-must pursuedstatuteof thevisions
shew, he themust that statute.pursuedauthority,thecises

36, Thisvs. Smith. notBrown principle onlyRep.II.N.1
individuals, ofbut of courts justice.—case ofin theapplies

““ instances,” where juris-Lord Ellcnborough,saysallIn
“ cases,in certain itinferior magistrates,tois givendiction

see, that do nottheythe court shouldthatnecessary,is
“ 425. EvenEast the pro-6jurisdiction.”thatexceed

States, ofcourtsbeingUnitedtheofcourtstheofceedings
erroneous, whenbeenjurisdiction, adjudgedhavelimited
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(ace of the record.—theontfeir did not appearjurisdiction
o Crunch 185.—4 7.Dallas

andshew theto proprietyAll which goesthe reasoning,
courts of limiteda watch overstrictof suchholdingnecessity

ofto casewith force theequal corpora-jurisdiction, applies
iswhen their conductof corporations,officerstions. The

statutes,shew, that under whichmust thecalled in question,
acted, 3 Mass.followed.have been substantiallyhavethey

308,Ü. the vs.429, vs. Lillie.—4 id.Thurston KingRep. ■’
Newcomb.

andThe to foreseen the proprietyseems havelegislature
towns, theirof ofnecessity pow-in the exerciserestraining

ers, sub-within and Not theonlyconvenient limits.proper
form ofwhich towns act. but the manner andjects, upon may

are statute. Their meetingsprescribed byproceeding,
;notifiedmust in a and can acttheybe mannerparticular

warrants,no not in the under whichsubjectupon specified
are held. But if towns vote to raisemeetings may anytheir

“sum, forthey jilease, expenditures,” withoutspecifyiegthe
raised,isof the for which theexpenditures,nature money

in this pa*ticular, arcverytheir powers, important wholly
inThe once andbeing collected the townunlimited. money

(herevote,under such a what limitation is to itstreasury,
town, and? isuse It the of the be expended atmoney may

ofthe discretion town.the
The for which townsobjects, raise are notmay money,

;numerous and there would be novery inconveniencegreat
in it that the townholding necessary, officers should keep

accounts, for each ofheadseparate and he heldexpenditure,
ato raised formoney, to thatapply particular purpose, pur-
embarrassments,Most ofalone. the wh»chpose selectmen

towns,in managingfeel the concernspecun of arise fromr.ry
beto v iser than the law.attemptingtheir oftenThey ap-

different,raised fo me atomoney, purpose, very purpose,ply
moneyno disti recountand ct of Letany bekeep thing.

raised for and bealways specific, legal objects, faithfully ap-
raised,forto which is andthe itobjects, there wouldplied

of andan end inbe difficulty accounts,selectmen’sperplexity
towns,and in the concerns ofpecuniary

63nr.von.
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tows,The inof factsnew and materialdanger supplying
records, intendment, To requireisby most obvious.legal
selectmen to the ofkeep strictly power,within limits their

burden,statute, no orunreasonableby imposesprescribed
;difficult, intricate tosafetyor it affordwhile wouldduty

obvious, andIt would render the of dutyothers breach the
But, on the other means oftheremedy plain. principle,

increased,from be anddeviating duty, successfully, would
of thethedetecting wrong, punishing wrongthe andmeans

diminished, Itdoer, if not taken wouldentirely away.much
afford, ex*towhich town recordsbe the proof,subjecting

intendments, them meanmakeand wouldwhichplanations
those, them, intended.maderather than whoany whatthing,

un-reala to their object,would enable cover upIt majority
be carrieda nothingder vote definingnothing, specifying —to

andeffect, intention designto the illegalinto according —but
all, is and legal,that rightmeancourts tohe intended byto

more.nothingand
defendants, contended, a townSullivan, that whenfor the

is raisedintended, it foris to beitto raise thatmoney,votes
;is shownuntil the andcontraryanda legal purpose,proper

if, raised for ancase, was improperin this the moneythat
in histhat factto allegedhavethe oughtplaintiffpurpose,

it.takenhave been uponso issue mightthatreplication,
others,and Massvs. Snow (1 Rep,ofIn the Bangscase

case.—as in thea as presentwas vote general181,) there
case, as of aassessorsdefendants, were suedThe in that

“ sum ofto raisea vote theunderThey justified:parish
“ ¿1200, did notwhichof parish,” spe-thefor past charges

said,The court that thewhatcify charges were.those
as aswas in favor of well individu-corporations,presumption

did,als, ;until thethat wasthey right, shewncontrary but
admitted to forthe theobjects,shew whichthey evidence

was raisedmoney
;is forThis it willreasonablepresumption very rarely

the of of athat town willthe inhabitantshappen, majority
fortax themselves illegalandimproper purposes.

votes,Nine all thetenths the different townsbypassedof
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Adamsstate,in do not statetbe as as the andare genera], present, «SS.
aiMacketis raised.the for which the moneyobjects,

said,Mason, the of thefor the that inhab-powerplaintiff-
towns, tax all the within certain localof toitants property

andlimits, and to be safea extraordinary power,was most
controlleduseful, to be construed. Even whenstrictlyought

construction, anduseda strict it beby might oppressively,
individuals find no remedy.

no tobe control the expenditureThere seemed to power
broad,; of thesf and a loose constructionwhen raisedmoney,

raise betowns, dangerous.of to money, verypower might
;loosehad beenadmitted, the of townsHe that practice

should bereason, abut latitudedangerousthat was no why
or indulged.sanctioned

town, aa veryfor the of wasexpendituresTo vote money
for infrom it the purposes specifiedvotingdifferent thing,

The, inhabitants to have anthe ought opportunitystatute.
for ofeach ex-legalto what was necessary objectjudge,

a sum incannotThey judge by having gross propo-pense.
voted, reasonable,must besed. To be the tax or atlegal,

unreasonable. hasbé theWhyleast it must not obviously
for which belaw the raisedmoney mayobjects, byspecified
betowns, no is taken of thoseif notice to whenobjects,

?is raisedmoney
“ are to theincidental man-chargesNecessary charges”

of mentioned in thethe statuteobjects, speciallyagement
inare what isexpenses doing authorized.They contingent

introduced,canIf of be andexpenditurenew theobjects
he sole ofof theinhabitants towns their neces-judges being

of to isthe towns raisethensary, power money unlimited.—
for of athe town is ;raise onemoney expenditureTo thing

of afor townchargesit the israise another.—necessaryto
;have somecertainly limitations but ex-Necessary charges

A vote to raise forhave none. money expendi-penditures
more, a vote to raise Allis no thantures, money. ismoney

in some way.be expendedto
Richardson, C. J. As is as a cause ofduplicity assigned

demurrer, to.the first we shall consider thatplea, objection,
Ifto examine the matter of theproceedbefore we pleas.
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Adams the hadplaintiff ofcomplained the andonly,taking had‘al­vs.
Macketa!. no conversion ofleged horse,the it have deserved*might

consideration, awhether a forplea severalalleging taking
taxes, must havenot been as But thatconsidered double.

case.is not this Here the a conversion ofplaintiff alleges
and the defendants mustthe not theproperty, onlyjustify

horse,the salebut of the and ofthe detentiontaking, money
sale,from the of the to the wholeproceedsenough, pay sum^

j. thehad leviedhad directed the collector to hethey levy,
defendantsIt was that thesum. therefore necessary,whole

sumshew, wholehad assess thethat toauthorityshould they
D.177,2 vs. Ferne­.­ —6Mod.the Hardingplaintiff.upon

144,137,E. Beamont­—­15 Mass. Libbeyvs. RepMoore&
Chitty's .—­ ­ 3 N. H.320.—1Pl ­Burrowsvs. Burnh­am.—1 512­

283.inden­.­ —13Mass.17, vs. Rep.Wh­BrackettRep.
this mustthat beobjectionofare therefore opinion,We

overruled.
contended, the plead-does not bythat it appear,it isBut

case, fortax raised anypurpose,that the town wasin thisings
authorized, law, to raise money.—are bytownsfor which

and ifof bothto the substance pleas,This goesobjection
feet, mustfounded ■ prevail.well

theirthat towns derive all pow-to be questioned,It is not
taxation, ; and whewfrom the statutesraise byto money,ers

for the intentnot withinraise money purposestovotethey
void, and afford noes, justificationarevotestheirof the statut

And, al-the taxes.assess or collectofficers, whoto their
think, is toconstructionathat narrowverydo notwethough

which, towns,thisstatutes, uponconfer powerthetogivenbe
liberalsufficientlythat an interpretationofare opinion,but

all theto foraccomplish purposes,fullytownsenableto
;created, is beto still weyetadoptedweretheywhich

doubt, must be within the limitsthey kept pre-thatnohave
not thatIt will townsfrequently happen,law.byscribed

for improper purposes.to raise Butdisposed moneybewill
occur,do, when are sosometimes theyandmay,occasions
individuals, who bemaytakesthis place,Whendisposed.

wills, ato remedy..their are entitledagainstto paycompelled
a tocase, subjected-benot,is in suchindividualsofThe will
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farther, thana anyof of the corporation,to the will majority
is law.it subjected by

beof towns mustclear, pro-that the doingsIt is also very
us, beto that it wouldit seemsButved their records.by

in theto be interpreta-very rigorousmischievousextremely
men,drawn notof are often up bytion those records. They

;should containwith what the recordacquaintedwellvery
so conversant in the busi-and not men littleunfrequently by

records,of as to have at command the lan-ness notmaking
to intended. Athenecessary give precise meaningguage

officers totown verysevere interpretation might subject
trouble, vexation, withoutand any advantagegreat expense,

Itto these inconveniences.the tocommunity, compensate
in ofcontrol towns the exercisewould no tohave tendency

Forto raise consider-verythem money.the power, given
towns,voted, for theable sums bemay legally by purposes

Andthe statute. when thebydesignated moneyspecifically
town,in of the it be votedmayis once the fortreasury away

;statutes andthe intent of thenot within individu-purposes,
als, to havebe thus seem no meanswho ofmay aggrieved,

mode, inThe defect is not in the whichredress. the re-
law,made,of in the whichtowns be but makescords nomay

to ofprevent improper expenditures moneyprovision belong-
is defect,these It a whichtoing corporations. certainly

deserves the consideration of the and whichlegislature, the
canalone remedy.legislature

But, however we be to construeliberally might disposed
statute,the this and withgiving whateverpower, indulgence

think the of townswe records were to bemight considered,
a in bar must be tested the known andby settled rule'plea

and that test must stand or fall.byof pleading,
rule, asettled that hasIt is a well which twoplea, intend-­
most thements, shall be taken defendant.—againststrongly

veryis the reasonablerule foundedThis upon presumption,
in will state his asa case forthat party, pleading, favourably

himself, as But it must be inrestricted its appli­possible.
twohave natural intendments. For.cation to whichpleas,

of have a also an ar-­sense,if the words the naturalplea arid
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Adams one, theytiiicial in naturalbe the sense.—shall understood' JVS, ,.

Mack ct ai. And ihis is arule,the of the tothat com-­meaning certainty,
intent,inon is asufficient in plea.

release,Thus in if the defendant atrespass, plead
-at what itsaying made,without time was it be construshall

haveto been madeed before the was committed.trespass
1 521.—­Pl.Chitty's Comyn’sDigest Pleading 6.][E.

ofThe case Dovastonvs. H. Bl. re-­Payne, was(2 527,)
for cattle- There was an thattaking theplevin avowrry,

defendant was seized of the locusin took theand cattlequo,
was,feasant. The bar to locusdamage the that theavowry

in to a andquo lay that thecontiguous defendanthighway,
was bound to the fence andbetween the locus inrepair quo,

cattle,the and that inthe theway, strayedbeing highway,
close ofinto the defect fences. To therethisthrough plea,

law,a Asdemurrer. it is a ofwas rule that thespecial
a is cattle,of close bound toowner fence whichonly against

are in the was,the wheth­lawfully adjoiningground, question
er, inthe that the cattle theby wereallegation, highway,

could intend,the court that were there. Altthey lawfully
; Butter, said,the that could andnot J.judges agreed, they

that he the doctrine of to a common intentthought certainty
; ofcould not the that a rule constructionwaspleasupport

addition, add,and not of and could a sentence, words,not to
which were omitted.

settled,These which are well beprinciples, easilymay
to now us.the before The defendantsapplied pleas attempt

to the of the their war-justify plaintiff’staking property by
rant, a toto tax voted be raised the town ofsatisfy by Lon-

But the of towns to raisedonderry. authority money, tax-by
ation, is a ;limited to certain,few andveiy isobjects it that

town,avote of to raiseno in thatmoney can itsway, justify
it,officers in collecting unless it be voted to be forraised *

lawful If then itpurpose. does not theseappear by pleas,
that the tax was forvoted such a must be ad-purpose, they

insufficient. Thejudged which theallegation, upon counsel
of defendants asrely,the the raisedshewingthat wasmoney
for a lawful isy that thepurpose, tovoted mmUnía tkesnMfff
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thousand, Thethat year.dollars thetwo expenditures offor
may, in its naturalandword is entirely equivocalexpenditures

toofsense, money purposes,the applicationwellsignify as
as tomoney,to raisenot authorityfor havewhich towns

And, thebysuch authority.for theywhich havepurposes,
stated, allegation,thisbyrule above cannot understandwe

for awas to purposethat the legalvotedmoney be raised
and must be insufficient.the pleas adjudged

JONATHAN SMITH vs. NICHOLAS ANDGILMAN
CHARLES CLARK.

againstbroughtof 5. G.In an action and G.C.trespass, by was anddefaulted,
being tried 5. Cthe cause between and a verdict was-returned ior the plaintiff

■§.againstjudgmentand rendered both defendants. afterwards sued a writout
writ,against both mightheld,of review that the of review be main-defendants—

,againstagainst Gbut not who had beentained defaulted.C.»

case,In this Smith ofbrought an trespassaction theagainst
defendants, which was entered here at term,February
1823, Gilman was Clark pleadedwhen defaulted. the gen-

tried,issue,eral which at term,was September 1824, and
Smith,a forverdict with :damagesreturned assessed at $130

waswhereupon rendered fsr thejudgment plaintiff, for that
sum, andGilman Clark. Smithagainst then out thissued

ofwrit Clark,review against Gilman and which coun-their
sel moved the court to quash, the that a ofground, writ—on

not,could under such circumstances,review he sustained.
Cutts, for theM. plaintiff.

Sullivan,Gilman and thefor defendants.
Richardson, C. J. In the case of Andrew vs.Lovejoy

A. Strafford,Harper,John term, 1815,November it was de-
acided, writ of reviewthat could not sustained,be except

cases,in where there was an fact,issue in to be tried aby
between thejoined parties. decision,To thisjury, the court

;sinceconstantlyhas adhered that time and the question
be consideredmust now as and atsettled rest. isIt clear

this,Gilman,then, that with torespect defaulted,who was
of cannot bewrit review' sustained. There ivas no issue


