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; asiff to and to himhim and the trybetweenjoined plaint
498.this writ must 6 Mass.be quashed. Rep,

wasand an issue joined,But between the plaintiff Clark
1he sustained.a mayand with to reviewthatrespect

482, areothers vs. Pattee. WeMass. Emerson andRep.
the mo-of so far as Clarktherefore thatopinion, regards

beoverruled, Gilman,must and to musttion be as the writ
quashed.

TERM,HILLSBOROUGH, OCTOBER 1826.

JAMES HILL vs. JAMES BOUTELL.

ofhi an action for the of land, where anoccupation toassumpsit express promise
shewn,rent is the defendantcannot controvert the title of thepay plaintiff.

Assumpsit afor use and of andoccupation tools inshop
Hancock, 1,in this from 1823,Decembercounty, to Sep-

13,tember 1824.
here, issue,Thé cause was thetried at A-upon general

evidence,term, ;1826 in onwhen it that theappearedpril
November, 1823, the defendant contracted with29th the

tools, for whichand he wasfor the use of the shopplaintiff
; wentand he intoimmediatelya thatto reasonable rentpay

contract, and the andunder the occupied shoppossession
1824.tools 13thuntil the September,

time,to that at theofferedThe defendant then prove,
made, notwas thewas the plaintiffwhen the said contract

To the admission of thisand evi-owner of tools.the shop
but it was admitted. Anddence the objected,plaintiff the.

defendant,a theverdict for thereturned plain-jury having
trial, ona the that the saidtiff moved for new evi-ground,

admitted.bad beendence improperly
for theLuke Woodbury, plaintiff.

Brown, for defendant.the
settled,isthe Court. It well that in an action forBy use

an shewn,and when express to isoccupation, promise thepay
be todefendant cannot ofpermitted controvert the title the
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HillPl. 575.—1­ W­Buller's P. 139.­—­1 il­Chitty'sN.plaintiff.
VS.

4, Cook vs. Boutell.314, E.Lewis vs. D.son Willis.—5­ ­ Loxley.&
must betherethatWe are oftherefore opinion,

J1 new trial granted.

WOODS,vs. PETER junior.KITTREDGEERI

lying land,about a barnis sold and manure theland upon witiconveyed,When
land, there be ©fitgrantee, as the unless a reservationto the an incident topass

deed,thein

for andThis of breaking entering,was an action trespass
1824, close, andMaj,on the the plaintiff’s24th carrying

40 of manure.loadsaway
issue,the also a li-The defendant andpleaded general

cense, joined.issue wason which
here, ;tried at term,The was 1826Aprilcause when it

wasthat the tenant ofplaintiff the farm inappeared,
made,1823, where the manure inthe question wasyear by

barn, owners,cattle about the under the with whom he con-
farm.tracted to use the on the Inhay the of 1824,spiing

half of farm,one said andplaintiff purchasedthe the defend-
half; and held it inant the other they common until the 6th

; ;1824 to divide thewhen farmApril, they agreed and the
todefendant the all his interest inconveyed plaintiff the part

farm, saidof the manurethe where was. After this the de-
took,entered,fendant and and carried one half ofaway the

manure.

The court instructed the that the defendant’s interest injury,
manure,the his in land,with interest thepassed saidby con-

unless it was otherwiseveyance, agreed between the parties
—and athe returned verdictjury having for the theplaintiff,

moved the court to a trial,defendant grant new on the ground
of to thea misdirection jury.

Mherlon,H. for theC. plaintiff.
Parker,E. for the defendant.

J.C. delivered the opinionJticHARDSON, of the court.
to beThe what are consideredquestion, asfixiares, or appur-

to theland,tenances so as to withgo inheritance, arisemay be-
64YOL. III.


