winced, that our unprasswm wem er;
ease of the plaintil

The only case, which ive have found to justify a
under the circumstances of this cause, is the onein 1 Lev 68,
which was an audita quiraly on a release given after 3udg.
ment ; and the question was, whether the release was made
by duress ?  The ‘evidence was, that the defendant; not
having good cause of action, caused the plaintiff to he arrest
ed, and detained in prisen, till ha-made the release, ‘with
menances, that he should lie in prisen and ref, if he-w
not seal a release ; and Bridgman, €. J. held, that he bemg
in custedy of the'law, by the King’s writ, it was not any du-
ress, to be pleaded in avoidance of the deed.  But he offered
‘io have it found specially ; if the plaintif’s counsel requeswd

; but he did not request it.

But it is now well settled, that when there is anarrest fo# |
improper purposes, without a just cause ; or where there i
an arrest for a just cause ; but without lawful ‘authority< op -
where there 1s-an arrest for a just cause, and- under Jawfu}
authority, for unlawful purposes, it may be construed a dusess,
Buller’s N\ P, 172,—86 Mass. Rep 506, Watkins vs. Baird.—

 Com. Dig. ¢ Pleader,” 2 W. 19.—1 Rolles Ab. 687,

We are therefore of opinion, that the nonsuit ia this aase

smust be set aszde, and the cause stend for trial.

JAMES KINGSBUR¥vs. NATHAN POND:

In trespass guare clousum fregil, a plea, which containg a gnod answer to tha
breaking and-entering, will cover the whole declaration.

Where a debtor drove his sheep inte the close of 4. without A's eemsent -0x
knowledge. in order to prevem their heing seized upon execution. apd the ot’f‘p
cer, who Thad the exes ution, entered inte A 's closs, aud took, and drove away,
not only the sheep of the debtor, but some of the. sheep of Avalso it washeld,
that, admitting the officer had a. ¥ight to enter and seize the debioc’s sheep. he
was hound to see, that he tuok not the sheep of 4., and that such taking was
illegal, and made hxm a trespasser ab intiio.

Tuis was an action of trespass for breaking and entg;sing?
the plaintiff’s close, in Surry, and taking and driving away
fifteen sheep of the plaintiff. 'The cause was submxtted to
the decision of the court upon the following facts:
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, At the time, when the supposed trespass was committed,

~the defendant was a deputy sheriff, and had in his hands an
' executmn agamst one W. Baxter, with directions to levy the
same on certain sheep of said Bazter. He proceeded to
the_pasture of Baster, in Surry, where the sheep were sup=
ii‘ésed to be ; but Bazter, to prevent the seizure of the
sheep, sent several persons to collect the sheep, and drive
them from the pasture. When the defendant arrived at
Bagzter’s pasture, he found that the sheep had been driven
from that pasture into a pasture of the plaintiff, into which
he entered and took the sheep, by virtue of the execution.
The sheep were thus driven into the plaintiff’s pasture with-
out his permission, and without his knowledge ; and some of
his sheep became intermized with the sheep of Bazter. The
defendant seized the whole flock, including the plaintiff’s
sheep and drove them to Keene ; but they were afterwards
all returned to the pasture of Baxter, and notice thereof
given to the plaintiff,

And the parties agreed, that if the court should be of
opinion that the action was maintainable, judgment sheuld
be entered for the plaintiff for one dollar damages.

Bingham, for the plaintiff.

J. Parker, for the deferdant, contended,

I. That the entry of the defendant into the close of the
p]amtlﬂ" for the purpose of seizing the sheep of Baater,
which were there, was warranted by law, and not a tres-
pass.  Selw. N. P. 1229, 1246.—5 Coke 93, Semayne’s case.
~Cro. Eliz. 159, Bishop vs. JWhite.—Bac. Ab. * Sheriff,”
N. 8.—Com. Dig. * ercutwn,” C. 5. .

II. The gist of the action is the entry, and the entry being
justified, the action cannot be sustained. 1 Chitt. Pl 175.—
2 Salk.642.—1 Str. 61.— Yelv. 126, Strickland vs. Thayer.

III. The sheep of the plaintiff were so intermixed with
those of -Baater, which the defendant was bound to take,
that he could not sever them. He might therefore well
take them. as he could not otherwise execute the process
against Baster.




 Coos, NOVEMB*ER TERM

By the court.—It is a well settled prmclple of IaW,
in trespass quare clausum fregzt, a Just:ﬁcatlon of tbe‘
will cover the whole declaration. Taylor vs. Coley, 3
E.292. But admitting, in this case, that the defendant
a right to enter into the plaintiff’s close, for the purpose of
seizing Baater’s sheep, on what ground can he justify the
entry for the purpose of taking the plaintiff’s sheep 7 It
might deserve consideration, whether the defendant could
not enter to take Baxter’s sheep. Hammond’s N. P. 166~
169.—Cro. Eliz. 329, 159.—5 Coke 93. s

But as the sheep of Baxfer had become mixed with the
sheep of the plaintiff without his fault, the officer was bound
at his perit to see that he took no sheep belonging to the
plaintiff ; and as he did take the plaintiff’s sheep, it was an
abuse of his process, which made him a trespasser ab initio,
and his entry unlawful.

Had the defendant requested the plaintiff to point out ihe
sheep, which belonged to him, and he had refused, this
might perhaps bave made the plaintiff a party tothe attempt
to prevent the seizure of Baater’s sheep, and might have
materially altered the nature of the case. But it does not
appear, that the plaintiff was requested to. point out the
sheep he claimed. We are therefore of opinion, that there
must be ; Judgment for the plaintiff.

€003, NOVEMBER TERM, 1526.

LEEVY

SAMUEL J. BI HOP »s. S. W. CONE et al:

The record of an appointment ‘of selectmen, at a town meeting, and proof that
they have acted under the appointment, may be left to & jury .as evidence, that
the townr meeting was legally holden. and that the selectmen were sworn. .

The record of avote of a town to raise money may, by teave of the court, bie
amended, 80 as to be conformable to the truth, by the clerk, who made the re-
cord.

Selectmen are not responsible for the proceedings of the surveyor of hxghways m
collecting taxes.

Trespass de bonis asportatis. The defendants pl-éakdﬁe‘a,
1st, the general issue ; 2d, in bar, that at a meeting- of the
inhabitants of Columbia, duly holden on the second Tuesday




