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will;commenced ofhere before the becauseprobate 'wé

PeAina. ofdeclare at the commencement the action. Butalways
never,we in our insert a of the letterspractice, proferí

is, therefore,in thetestamentary, declaration. There
in our practice, whichnothing create embarrassmentanycan

in an actioncommencing before the will is proved.
In our system of jurisprudence, will cannot be asa used

evidence, law,in court of commonany until it has been duly
and in a ofallowed courtproved probate. has,itWhen

however, there,andbeen allowed itproved con-becomes
;clusive in all other courts and neitherevidence the due

instrument, ofthe thecapacityexecution of the nor testator
can be incalled Yet still the of theauthorityquestion

isexecutor ofderived not butprobate, fromfrom the court
the testator. court settles the whether theThat question,

testator,ofinstrument is the the bywill and decree al-its
as it authenticity.it such But isgives thislowing the whole

When theof the decree.eifect instrument beenhas duly
inand the court of noallowed probate, new author-proved

;is theto executor itgiven but isity settled,conclusively
instrument, from which thethe executorthat de-claims to

is of testator,willrive his thethe and is toauthority be
as such from the death»time of hisconsidered

We are of that case,therefore the inopinion, plaintiff, this
must,is entitled to and that thejudgment, defendant accord-

toing the delaulted.agreement, be

I. vs.RICHARD BLANCHARD JONATHAN NOYES.

alleging andthe of a less sum ofpayment acceptancesimply mp*ea,A money,larger sum, isof a bad.satisfaction
alleging the and of an lessplea, payment acceptance sum the orBut before atday,

satisfaction,or a in good.a thirddifferent from person, isplace,
athe of lessof satisfaction,a sum ■1payment, acceptanceplea leftUpon raay be

the res! hasjuryto a as that beenevidence, paid.

aDebt aupon judgment, justice ofbyrendered peace,the
91, ■4,debt and offor costs suit. term,At November$9

J825, the defendant pleaded in bar of the further maintenance
of action,the that wit,since continuance,the last to theon
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March,■3<5 1825, the said to the saidNoyes paid plaintiff
dollars,the sum of tea ofin full satisfaction the said judg-

ment, said sumwhich the in fullplaintiff satisfac-accepted,
tion of the same. To this theplea demurred, andplaintiff
the indefendant demurrer.joined

Hell,anil for thePearson plaintiff.
thefor defendant.Sheafe,

is settled,the court. It wellBy athat plea simply alleg­
of aing the acceptance smaller ofsum in satisfactionmoney,

sum,aof bad. 5is 117,Coke'slarger Rep. Pinnel's case.—­
9 80,Coke's 386,case.—­Rep. Peytoe's 5 Johns. Watkinson vs.

513,D E Kearslake D.Inglesby.­ vs. Morgan­& &—­5 —­2
24, 425,E. Heathcotevs. Crookshanks.­—­1 vs.CumberStrange

230,Wane.­—­5 East Fitch 169,vs. Sutton.­—­17 Johns. Se­
ymour 448,vs. JohnsMinturn.­—­2 Harrison vs. Wilcox.

held,has been that aalwaysBut it plea thealleging pay­
beforesum, the ofment of a less day payment ■stipulated

contract, or aat differentthe or the ofplace, adelivery
satisfaction,article, in anand inacceptance satisfacespecific

117,a 5was«ion the Co. Pinnel's case.plaintiff, goodby plea.
the of a suma lessSo aplea alleging payment by third

and of it bythe the in satisfac­acceptance plaintiffperson,
tion, 279,1 N. H. Coburn vs. Gould.—­is a bar. Rep.good

390, 763,vs. ­ .Steinman Cock­11 East Magnus—2 E­D &
vs. Bennett.shot

reason, of athe less sum thepayment byThe debtorwhy
sum,of a cannot be a satisfac-larger adjudgedin satisfaction

“Coks,Lordis, to ittion, because toappears theaccording
“ a sum can a satis-no lesser bethat by possibilityjudges,
“ offor a sum.” But thegreater gifttheto plaintifffaction

bemaybecause it intended to be mor©is good,chattela
value,of less thanalthough money.theto plaintiff,beneficial

in this must bethe caseclear, adjudg-that pleaIt is very
bad.ed

terms,leave to amendhave uponmaydefendanttheBut
$10,the the in; to acceptand agreementpaymentand plead

evidence,as that thesatisfaction, to theleft jurybemay
vs. Moore.,5 11­ HendersonCranchbeen paid.rest has

Leave to amend.
66VOL. ni.


