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that fromtion, but did not the members of it testi-prevent
in thevoter district would havefying. Every probably

been admitted as a witness had been offered..they
The of the defendants’ counsel to introduceproposition

evidence that the record of the of the dis-showing meeting
March, 1851,trict in and the votes then not ac-waspassed,
to the fact, was ruled the auditor.cording rightly upon by

The to be abandoned in the andpoint appears argument,
conviction,from the no that thedoubt, is untenable.position

We are satified thethat conclusion to which theentirely
auditor arrived in the liable correct,defendants wasfinding
and are be,we of that there shouldaccordingly opinion

report.on theJudgment
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this and the order of transferan is transferred to court,auditor’sWhere report
judgment shall be theagree that enteredthat the reportshows uponparties

jurya trial isaccording the court,to the of therebysuperior byopinion
waived.

with anto the courtwas transferredWhere the of an auditor superiorreport
an wasaccording of this andjudgment to the court,for opinionorder opinion

was thebut the orderedgiven in favor of the superiorreport byplaintiffs,
a fact left doubtfulto ascertainto be recommitted, particularcourt specially

fully held,afterwards moreand that fact wasthe reported uponreport,by —
judg-that, andan amendment of the former thatnew but one,the wasreport

according original transfer.to thebe rendered thereonment should

the court ofAt common’pleas,for trial jury.byMotion,

tobeen referred anhadcase,this whichterm, 1853,March
of thethe determination ques-transferred forauditor, was

statement.the auditor’sof law ontions arising
the of the1853,term,court, opinionthe JulyAt superior



TEEM, 1855.JULY 35

Beebe v. Dudley.

one the incourt delivered of favorwassuperior judges,by
the but a doubtof on the question, uponplaintiff general

to the defendantthe wasnotice givenwhetherupon point,
sent tocommenced, the case was backbefore the suit was

be to the au-the to recommittedcourt of common pleas,
made onin beditor, explicitorder that the mightreport

case re-the wasthis the court of common pleasInpoint.
“who that fur-committed to the auditor reportedgenerally,

action, whichheard in saidther offered andwastestimony
to the com-a defendantshowed demand theupon prior
of theto him claimmencement of the and noticeaction,

matterbefore the This theservice of the was onlywrit.”
to,stated in notice and ap-the facts ofthereport, except

theof interest tothe and the allowancepearance by parties,
date of the new report.

the of the for recommitmentdefendant,The at time order
in the in the com-court, and of the recommitmentsuperior
mon declined to or makepleas, assent, agreement in re-any

*to the case.gard
moved,He then affidavit,a that the caseupon proper

be tried on the that the last ofmight jury,by ground report
the auditor to bewas as a newregarded report.

The court, on that the was a merenewthe.ground report
amendment of the former and that the defendant’sreport,

to a thetrial had been waived transfer tobyright jury by
tocourt, motion,the the thedisallowedsuperior subject

of the court.opinion superior
And the case was ordered to be transferred for decision to

the court.superior
refer caseThe were to to the of Marchparties permitted

1853,term, in the ifargument, necessary.

Carleton, the defendant.with whom was forCushing,
court,It is said the term of thiscase,in the that at July

onthe1853, an in favor of plaintiffwas deliveredopinion
the whetherbut a doubt onthe question, pointgeneral upon
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before the suitto the defendant was com-notice was given
be tocase ordered to recommitted the au-menced, the was

be made onthe thisditor in order that explicitreport might
recommitment we that a newOn this say hearingpoint.

made, and havea new that we ourhad, reporthas been and
on this newto a trial by jury report,right notwithstanding

As the case stoodit the transfer. be-we waived by original
did not show an essentialfore, matter;the auditor’s report

bethe demand —and this cannot said to be anreport merely
one evidence.one, but a newamended upon

thatnot been understood aIt has car-generally party, by
toa case of this kind the court,superiorrying thereby

to trial But arewaives his a we cutjury.right by perhaps
inoff the stated the sotransfer, farby agreement original

as that be but we have madereport might regarded; no
as to the new report.agreement

for theFaulkner,Wheeler plaintiffs.Sf
in thisThe of the auditor case contained,reportoriginal

of the a statement of facts.agreement parties,by
The was transferred to this court for thereport determin-

ation of of with a thatlaw,questions provision judgment
to be forwas rendered the on the unless thisplaintiffs report,

court should otherwise order.
this of the thecase,By disposition parties effectually

all trialwaived aright by jury.to
But as there was some in the of theambiguity language

the as to the time when noticeupon question wasreport
court,the instead of of the suchcasegiven, disposing upon

as was before took the measuresthem, tolight necessary
would bethat which otherwise a mattermake ofexplicit

court still have the case before them,doubt. Thissome
to make such order as itshould nowand proceed appears
in the first instance.have been properwould

could not thewithdrawThese supplemental proceedings
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to the defendantrestorenorcourt,from this willcase they
once waived.he haswhichrights

auditor,the ofThe of trial upon reportby juryright an.
as as hisacts of a wellbe the bywaived partymay by

6 Foster’s 139.Hutchins,v. Rep.Kingagreement.

case theof this areaEastman, partiesJ. By provision
as transferred the commonthe case byrefer totopermitted

A reference to that case1853.term,at the Marchpleas
court,then made to the'the transfer thisshows, that upon

bethat should ren-substantially agreed judgmentparties
to the of this courtthe opiniondered report, accordingupon

that would haveUnder beenjudgmentthereon. agreement
of the underauditor,the the order ofrendered reportupon

it not beencourt, term, 1853,at the had that thethis July
it didwere of that not fromcourt opinion appeardistinctly

the auditor demand wasof whether madethe any.finding
the defendant before the suit Such iswasupon brought.

of as laid in v. 6Hutchins,the rule downpractice King
Foster’s and think should not be de-139, which weRep.

from. A case should not to trial the onbyparted go jury
after the havean auditor’s otherwisereport, parties agreed,

the is sent to this court for final determination.and report
at the term referredWhen this case was before this court

thea decision made in favor of theto, uponw?as plaintiff
raised. it notmain Butquestions appearing distinctly

the beforenotice been to defendanthadwhether givenany
tosuit,the commencement of the the was orderedreport

to to ascertain that fact. It wasrecommitted the auditorbe
v. Dudley,an order for a recommitment. Beebenot general

common; and the249, pleas6 Foster’s 256­Rep. although
seems,auditor, itrecommitment,a themade general yet

one,of such asunderstood the order this court as a special
was, and actedit accordingly.

in-the viewWe-think that the court below were right
took of the acase; that the new waswhich they report
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one,of the former and that the defendant’smere amendment
hadtrial been waived theto a by jury by agreementfight

transfer.on themade previous
deficiency in the former thereThe supplied,report being

be,should now
report.on theJudgment


