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with theand were in accordancecontract understanding
of theverdict jury.

We of therefore,are the that there was no erroropinion,
in becourt,the of the and that there mustruling

on the verdict.Judgment

Tappan v. Kimball a.&

ofA a after the dissolution the thefirm, preventspartial partner,payment by
the creditor have no notice of thebar of file of limitations,statute provided

dissolution.

notes ofon Kimball andtwo promissoryAssumpsit,

Jan. for20th, 1838,one datedto the §100,Paige plaintiff,
1838, amount,for same bothloth,the other March payable

17th,Writ dated Dec.demand,on with interest annually.
indorsed, 20th,Jan.1840, receiv-On the first note is1849.

20tb, received fourdate; 1844,to Jan.interest,ed two years
22d, On the1846,date;to andinterest, Aug.years §25.

1844, 21st,June1844, 13th,Marchnote, §25; §40;second
28th, 1845,and Dee.1845,26th, §4;1845, §46; JulyJuly

6th, §20.
limitation,of todefence, the statuteinPaige pleaded,

sixa new within years.promisewhich the plaintiff replied
that the case beitdefaulted, and wasKimball was agreed

thecourt,of this upon followingto the decisionsubmitted
be rendered as the courttoof facts,statement judgment

order.shall thereupon
said Kimball andwere given,At the time said notes

business, under the firm ofinwere togetherpartnersPaige
to said notes.thethat being signatureKimball & Paige,

Kim-dissolved, saidwasMarch, 1839,In said partnership
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ball a bond of all thesaid Paigegiving indemity against
firm,debts of said which said to butKimball agreed pay;

no notice of said.dissolution was advertised. Thepublic
Kimball,indorsements theon notes were said andpaid by

made nosaid has of ornotes,said eitherPaige recognition
of and no to at thethem, since disso-promise anytimepay
lution of the unless such orpartnership, promiserecognition,

results from the facts in the case aboveasliability legally
stated.

M. W. for theTappan, plaintiff.
The is, whether,forquestion decision under thepresented

case,circumstances of this the madepartial payment by
Kimball, after the dissolution of the will takepartnership,
the case out of the of the statute of limitations.operation

I. It settled,seems to be well somethere arealthough
authorities, that the admissions of oneconflicting partner,

made after a ofdissolution the ispartnership, competent
evidence the asfirm, toagainst contract made toany prior
such dissolution. Locke,Mann v. 11 246,N. H. andRep.
various cited;authorities there 1 Greenl. Ev., 174, and§

3.note
The of one anpower partner, by of theacknowledgment

adebt, after thedissolution, to take case out of the statute,
theas to is referred toothers, in v.Mann as anLocke, ex-

to the above rule.ception
that case did notBut the decisionrequire of that ques-

tion, and the court do not undertake to decide nor doit, the
referred toauthorities the tocourt, theby support general

case,doctrine decided in that seem to thesupport exception^
referred to.

it,As we the ofunderstand the ofquestion onepower
to take a case out of the statute, is an one in-partner open

State.this
In some this as seemto wouldquestionrespects, partners

to stand a different of otherupon from that joint.footing
VOL. xxx. 10
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debtors. And of aan one co-partneracknowledgment by
debt, notwould seem to be within the mischiefpartnership

Wharton,adverted to in v.Lord BrandonEllenborough,by
463,1 Barn. v. 6 N.Sullivan,Ald. Bank& and in Exeter

debtors,H. of a one of several jointRep., bypayment
who evidencehave lost the of andsuchmight payment,

the toanother,therefore made liable of whompromiseby
the was not known.payment

allThe nature the fact thattransactions,of partnership
business,the are in connection theirintimate withpartners

thea firm same as itmakes debt from the nearly though
it seemwas due but from one And could hardlyperson.

that a debt be one with-co-partner,couldprobable paid by
a of it the other.out byknowledge

Morrison, 371,of Peters is considera-The case v. 1Bell
acknowl-the doctrine that therelied in ofbly upon support

outa casesufficient to takeof is notone partneredgment
the courtcase,in thatof Butof the statute limitations.

and it wasin their principallywere not unanimous opinion,
ofto the local decisions Kentucky,decided in reference

inconsiderationsStory sup-into generalthough Judge goes
oran admissionthatdoctrine,of thethe taking groundport

con-statute,theis barredafter debta byacknowledgment,
sufficient, whennotand thereforecontract,a newstituted

after dissolu-his co-partners,made one partner, againstby
16400; Burrill,Vinal v.11 Pick.Cady Shepherd,v.tion.

Drury,v.61;Gray,v. 14 Pick.401; SigournyPick. Bridge
v.498;9 ParkerConn.Bustwick,v.387;Pick. Austin14

11;3 Fairf.Quincy,v.Greenl.Merrill, 47;6 Greenleaf
191;3 Mumf.Coke,v.Shelton291;3 Pick.Hale,v.White

Part. Am.on 3d297;6Ludlow, CollyerJohns.v.Smith
note.236, anded., p.

Ev.,to sec. 113 of GreenleafGreenleaf, in his noteMr.
“ admissions,such notother have viewedthat judgessays

but a newa contract, acknowledg-to create newas going
created,”of a debtof existencement a continued previously
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theofthe payment by lapsethereby repelling presumption
the of thetime,of and thus case out oftaking operation

helimitations;the of and cites some of the abovestatute
and various others.authorities,

be the it isdoctrine;This would seem to better for not
to suchsee, contract,if is a new aseasy acknowledgment

Story, no new isconsideration neces-argued by Judge why
to it.sary support

to Story’s doctrine, the debtAccording Judge although
“ “is extinct,” and the old consideration agone,” requiring

new tocontract stillit the considera-give vitality, original
“tion, is tosufficient the new con-gone,”although support

1tract
thisII. But case does not the naked ofpresent question

the of one apower dissolution,after afterand apartner,
claim had been barred limitations,the statute of to takeby

casethe out of the statute his admission.separateby
This claim was not barred the statute at the time ofby

dissolution, northe when the aacknowledgment, by part
madewas Kimball. The on theby firstpayment, payment

note, 20,made on1844, and the secondJanuary note, made
within13, 1844,March was six from theyears date of the

notes, and the suit withinwas six thereafter.brought years
The then, stands the samecase, as otherupon ground

admissions and declarations oneof after the dissolu­partner
tion, in relation to other ormatter con­any copartnership
tract, made and in dissolution,existence to theprior (Mann
v. and is within the of those casesLocke,) clearly principle
which hold that an one before theadmission by partner,

attached, thestatute has is to othersufficient bind partners.
v. Tucker, ;Fisher 1 McCord’s Ch. 175­ 1 Ev.Greenl.Rep.

3note to 174.§
come,would seem to also,It within the decidedprinciple

Ludlow,v. 6 297,in Smith Johns. as recognized by Judge
Story himself, in his thatin Bell v. theopinion Morrison,

the some becases,in themaking promisepartner might,
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settle the affairs of and thatfirm,to the in capacityagent
make an avoid the statutewhich wouldacknowledgment
of limitations.

case the a debt.The finds that debt was partnership
That a debt due the firm ofis admitted. It was when

dissolved, and the statute of limita­Kimball & wasPaige
time, time,not hastions had at that nor it at runany against

dissolution, madeKimball, the terms of theit. wasby
; andand close the affairs of the firmto the debtspayagent

a to secure himselftook bond of indemnity againstPaige
firm,the of the one incourse,the debts ofall including,

the the firm,he to of debts ofIf is pay anysuit. obliged
It aKimball, on his bond. washe has his remedy against
tothe firm were bounddebt, which pay,existingpresent,

the ofwithin Kimball’sit scopeand was clearly authority,
firm, to make theof the he madewhichpaymentsas agent

and thus thenotes, statute of limitationspreventon the
the debt. A in is a suffi­from to partattaching payment

the debt toof take the case out ofcient acknowledgment
v. 1Jones, Foster’s 222. Thethe statute. Jones Rep.
nohave Kimball.could remedyseparate againstplaintiff

sued. v. 11Cady Pick,be Shepherd,mustBoth parties
v. Locke.407, and Mann

toone in relation con-admissions ofIf, then, partner,the
firm,existence are theits uponmade during bindingtracts

“Locke,v. the in thisrule,in Mannand, respect,is saidas
a ofdissolution the asthe same after partnershipis precisely

to how admissions oflittle difficult see theit isbefore,” a
an tocan constitutecase,in this thatKimball, exception

v. in Court of inBailey,Coxrule. Sup. Georgia, reported
Y. Jan. 1853.N. Law Magazine,

Minot, for the defendants.Pierce Sf

C. settled"Woods, It is well thata ofJ. apartial payment
adebt, it,a has contracted is sufficientwho aeknowl-by party
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of existence,its and of theedgment paying party’s liability
in to to raise the a toit, inference of newregard promise

it, and to the of the statute of limita-pay prevent operation
tions. This theis doctrine of a eases. Exetergreat many
Bank v. 6Sullivan, 124,N. H. cited.and therecasesRep.

It has held,been intoo, doctrine,with thatconformity
that a a third in thepartial person, ofpayment presenceby
the hisholden, and with and as-party primarily acquiescence
sent, has the insame effect the of thepreventing operation
statute. v. 2Whipple, Stevens,Adm’r. Foster’s 219.Rep.

The same to adoctrine made aapplies part-payment by
ner a of the madefirm,debt if the existence ofupon during
the It is considered as the act allof thepartnership. part-

themners, and binds all.
It is the doctrine of some that an acknowl­jurisdictions

or one of several hasedgment promise, by aco-promisers,
like effect it others, that,as the andregards aaccordingly,

of inone thatpartial relation revives thepayment standing
others,debt the theand bar. Suchagainst prevents pay­

ment or is asacknowledgment theregarded continuing
But the inlaw,contract. this has beenoriginal particular,

otherwise settled in this v. Sullivan,State. Bank 6 N. H.
124.Rep.

suchHere contractor or eo-promiser cannot, an ex-joint by
even, bind hispress Thepromise companion. takenground

bethat there must ais, new either or topromise, express
the indebtedness,be inferred from of theacknowledgment

otherwise,or in toorder take the case out of theby payment
and is astatute; quiteit clear that noparty, having power,

either or from his torelations, bindexpress resulting clearly
another an has no to makeoriginalby undertaking, power
such In words,new other there is in thepromise. nothing
mutual ofrelation that authorizes one to actco-promisers
for the other, in the and effect of hisenlarging scope origi-
nal Sullivan,Bank v. ub.Exeter sup.undertaking.

The is the case of a a afterpresent payment by partner,
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themselves, neitherof the firm. As betweenthe dissolution
event, other,to for theafter had actthat anypartner power

so as to bind hisin new form-contracting any engagement,
er toso withcapable,associate. Neither were they respect

had whohad hadpreviousothers with whom they dealings,
nor to;notice of the dissolution with thosereceived respect

dealt as athad notwith whom previously partners,they
dissolution, all.least notice of the if atafter public

to all with whom hadBut with they previouslyrespect
had not actual ofdealt as and who thepartners, knowledge

the still to re-dissolution, were, law,in the of beeyethey
one inas of another mat-partners, capablegarded binding

ters of of thewithin the the business partnership.scope
where, asone we under-The case under consideration is

dissolution,the andit, no notice ofthere was publicstand
no then,actual notice to the The isquestion,plaintiff.

a a after awhether made dissolutionby partner,payment
has not become known to thehas taken butin fact place,

themade,is will have effectto whom theperson payment
toof the statute asof the thecase out of operationtaking

wx>rds,is the suchOr, other paymentthe other inpartner.
debt, thewhich partnersan of a subsistingacknowledgment
furnish evi-are to as will competentliable and willing pay,

beall thedence from awhich promise by partners may
inferred ?legally

has effect. Inthat itare of the thatAnd we opinion
and for allone, is acase,a payment bysuch a bypayment

toas their with thosefar itthe so regards dealingspartners,
out as partners,have held themselves and withwhom they

are, law, tosuch. in be re-have dealt as Theywhom they
of the ofuntil actual notice dissolutionsuch,asgarded

has beenthe connection given.
'theto case under con­this is asAnd principle applicable

in evidence isas other cases which furnishedsideration to
in of the firm.behalf Kennis­oneof a partnerpromise by

the deal-T., 1844. By previousv. Julyton Avery Grafton,
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stood accredi-eachthis partnerplaintiff,of the firm withing
other,the in re-fortoto act and speakted full powerwith

hav-Thethe firm. plaintiff,business ofto the propergard
been revoked orhadthat suchhad no notice powering

onethe act ofto considervacated, an undoubtedhad right
it the same in-fromand to drawboth,ofas the actpartner

have drawn fromand legallythat he fairlymightferences
it.or inparticipatingbeen approvingboth had presentit if

bemusttheretherefore,stated,the caseUpon
the plaintiff.Judgment for

Noyes Colby.v.

in isIn a declaration it not to describe theclausum,,trespass quare necessary
a name or abuttals.eitherclose, byby

having generaltheof of thembeasts,The owner care and controlpossession,
inis ifat the answerable into the inclosure of anothertime, trespass, they stray

damage.doand

generalthe of which he had the and wascow of caredefendant, control,The
stranger,a and in theout of the driven the direction ofturned pasture by

beingand com-and committed the actleft,close, it,strayed uponplaintiff’s
againstthat an action of the owner ofof. wouldHeld, trespassplained lie^

the cow.

for and theTrespass, the close ofbreaking plain-entering
Franklin.intiff, situated

issue.Plea, the general
abuttals,not described boundaries orclose wasThe by

in Thecalled the close Franklin.but was plaintiff’smerely
motionthe be but themoved that writ quashed,defendant

overruledwas by the.court.'
theonthat SundayThe towardsprovedplaintiff night,

hisof June, premises27th the defendant’s cow was upon


