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promissoryA given liquors license,sold in this althoughnote for State without a
Massachusetts,Boston, hyinmade in is nevertheless void reason ille-of the

gality theof of it.consideration

The not createexistence of such will the ofa note relation debtor and creditor
payee questionas to entitlepayee,between the maker and so the to the valid-

ity chattels, by person, groundof made payerof a sale the to a third on the
fraud, or inillegalityof other the sale.

license,liquors purchased byWhere were in this of one hadState who no a
license,person intending pur-to make sale of the liquors without and the

thereof, and, fact,also,andpaid possessionchaser for the same took in made
portion liquors license, held,sale of the purchaseof a without it was that the

possession,payment possession,and and sufficientconferred title and to ena-
againstpurchaser trespass wrong-doer.to able the maintain mere

State,liquors inSpirituous property any person wrongfullyare this and dispos-
sessing property,another of such is as in case a wronganswerable the of like

regardwithcommitted to other chattels.

Trespass, for and ataking away ofcarrying quantity
the 1852,on 14th of to be thegoods August, alleged prop-

the toof the sum ofplaintiff, $627,83, anderty amounting
of liquors.consisting principally

issue,was the with a briefThe statementgeneralplea
a Johnsheriff; Felton,defendant was thatthat the deputy

note David G. FullerBoston, a for theof againstholding
and dated on the 13th of 1852,sum of $437,39, May,

a on note 14th 1852,suit the on the of andAugust,brought
the whichfor this actionattached was andgoods brought,

court,init the where it was stillentered and thatpending,
the were the of G. andFuller,David not thegoods property

of the plaintiff.property
offered that onThe evidence the 13th ofplaintiff July,

G.David Fuller owned the in1852, question, whichgoods
his stock in Concord,constituted trade in at which heplace

the Onthen without thatliquorswas be-selling license. day,
isembarrassed, and the his brother,who aplaintiff,owinging

debt,considerable the value of the he soldgoods,exceeding
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to the tookthem for who immediately§727,36, plaintiff,
the,them,of and an into whereshoppossession put agent

and them there to be soldbefore,had been sold causedthey
license therefor.without having procured any

The for the the onplaintiff paid pricegoods by allowing
Fuller, who,his D. G. at the same soldtime,claims against

the into the which the were.plaintiff shop goods
as the no li-The defendant contended that hadplaintiff

ofcense, and as the his brother Davidhe goodspurchased
in offor the of the violation the li-liquorspurpose selling

he could notlaw, them,cense and did so sell byactually
the David, acquireor sale of them from anypossession

offor theto maintain action themright any against right
themthe the sheriff who seizedDavid,creditors of or by

David, andsecure a debtvirtue of an attachment to against
nothat in such of thea state facts plaintiff acquired rights

to the from David.liquors
soldliquorsThe note Felton in Boston forto was given

to D. G.in Feltonlicense,New without byHampshire,
here, and thedeliveredFuller, plain-and the wereliquors

thatvoid, andthereforetiff the note wascontended that
toa D. G.of creditorFelton did not stand in the position

andnot wereof were liquors,that a theFuller; goodspart
becouldeachso oftjiein of sale that;stated the bill price

recovercouldascertained that theand plaintiffseparately,
for such goods.

inwas no po-The contended that the defendantplaintiff
that he was asition to the of thequestion plaintiff;right

mere hisand not under process;couldtrespasser, justify
that he had the in vio-license,no his sale of wasliquorand

be-lation of the license that the contractlaw; whatever
tween the thebeen,and his brother haveplaintiff might

had the and the defendantofplaintiff liquors,possession
defendant,the tak-had no to disturb and thatit;right by

of them andthe for the selling realizinging goods purpose
sell-law,their the andvalue, in violation of license actually
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he did the actsacts,them, could not his althoughing justify
as sheriff.color of his officeunder deputy

defendant,A for the to theverdict was directed subject
of which was to be ren-court,the uponopinion judgment

dered, or it set aside andwas to be a new trial asgranted,
this court order.might

and Bellows, for the plaintiff.MarshallRolfe Sf
The was in the andof the de-plaintiff possession goods,

tofendant had no disturb It isit. immaterialright wholly
thehow of theacquiredplaintiff possession asgoods

a mere whether a sale validby in lawagainst trespasser, or
It,is thenot. that had and thatenough plaintiff possession

the defendant took the theButgoods doesaway. property
such a sale.pass by

The law authorizes a license medicinal,for mechanical
and chemical other;and no and that ifpurposes, provides

besell,not licensed shall he shallany person fined, &e.
5,Stat. ch. 6.123,Comp. §§

To to athe there bemust aexpose party sale,penalty,
and, of such a sale as thewill oth­necessity, pass property,
erwise it is no sale. If it were suchexecutory, perhaps a

could not isenforced,contract be but here it executed. And
on the v.Robyno is a.,imposed buyer. West 4penalty &

v. Hunter,N. H. 3 Foster’s284; White 128;Rep. Rep.
3Williams v. Foster’sTappan, 385.Rep.

The between adistinction aofprohibition andpurchase
a is insale,of admitted the first case cited. And the court

should before thesay they defendantspause toallowing
soldwithhold tickets them to the andlottery plaintiff af-by

terwards taken into their if it was awrongfully possession,
tickets,sale of the sale besimple lottery though prohibited

the are in pari delicto,law. If neither canby main-parties
an the other.tain action The case was set-against directly

tled in 15Bean, 577,Smith v. N. H. and cases cited.Rep.
thisIn a sale oxen wascase of made and executed.Sunday,
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that hold themthe vendee couldHeld, though illegal,
la-the or his The lawvendor, creditors. prohibitsagainst

of a secular &c.bor and work calling,
had the andthen, bothThe plaintiff, possession property

the considerable not liquors,in all A wereportiongoods.
sold at to those,but other and Asspecified prices.goods,

be clear other thatit Would on the sale wasgrounds good.
under,toThe defendant undertakes justify process against

I). that the sale G. Fuller wasFuller,G. D.byalleging
Weas creditors. that Felton was noto sayfraudulent

G. and not theof D. Fuller’s entitled to questioncreditor
notethat the of Felton’ssale. And we may prove against

void, as in a case couldwas justthe proper weplaintiff
an debt.it Felton’s toshow that was not existing right

on his a orcreditortake the would depend beingproperty
Boston, sold inliquorsnote in fornot. was givenThe.

herehere, and in fact at theand deliveredNew Hampshire,
then, was andsale,time of the sale. The clearly illegal,
of the he couldsued for the not re-had Felton price goods,

fact that the note was for theour courts. The givencover in
nothe makes difference. It was with-of givengoodsprice

defendant could attach the li-The notout consideration.
them.not sell The law aimposeshe couldbecausequors

license,sell withoutwho shall andfine personupon any
license theSelectmen can saleare notsheriffs excepted.

270,&c. Stat.certain Comp.for purposes medicinal,only —
6.5, .§§

at all, it could be to selllicensecouldIf defendant getthe
can at auction,he sell onlythose Again,purposes.foronly

Stat. 4.498,bidder.to the Comp.selland must highest §
be toItnot do. would impossible complyhe couldThis

theBesides,theand avoid propertythe law penalty.with
andlicense,and without so themesneonwas sold process,

thea fromis beginning.defendant trespasser

for the defendant.Fowler,with whomPerley, was
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1. The have devoted the toplaintiffs angoods illegal
v.purpose. Turner,Gas Co. 6 N. C. 321; Terret v.Bing.

Bartlett, 21 Vt. v.184; 1Rep. Kezer,Beach N. H. Rep.
184. That sale,was an and werepurpose illegal they

devoted to it. Where is devotedwholly toproperty wholly
an use owner,the he maintain noillegal by can action for
it. v. Clure,Duncanson Mc­ 314;4 Dall. Conf. LawsStory

249, v. 5259; Hubbard,Woodman Foster’s 69. ItRep.§§
stands like ofthe case as to an en­goods shipped supplies
emy.

II. The the anplaintiff sale,obtaining goods by illegal
noacquired in them. v. Harris, 10property Dobun Ala.

569; v.HelpsRep. Glumister, 8 B. C. 553; Roby& v.
West, 4 N. H. 291; Mitchell v. Ellsworth, 31Rep. Maine

249. A isRep. purchase sale,in a andnecessarily implied
is a of thepart then,transaction. The re-illegal goods,
mained the Fuller;of D. G. he isproperty although estop-

to reclaim hisped them hisby guilty participation, credit-
not;ors are are not the offence,tothey parties and his rights

are no test of theirs. Creditors can hold the of agoods
vendor hein cases where could not.many In cases of

sales thefraudulent are butparties not theestopped, cred-
; so initors and sometimes contracts of sale thewithin stat-

thefrauds,of vendor cannot hold theute but hisgoods, cred-
it theitors law is of tocreditors takeBy right if ne-may.

of a debtor’sall not lawcessary property fromby exempt
If the G.attachment. D.were Fuller’sgoods theproperty,

them of adefendant virtue writattaching himby against
merenot a and merewas is nottrespasser, possession enough

him.against
whole transaction the2. The sale toshows the plaintiff

been entire.to have
. The orIII. nature of Felton’s claim is immate-validity

rial, as the defendant attached the D. G.of Fullerproperty
obedience to ain which mustregular precept, protect him

the who had no in theplaintiff,against rights property.
VOL. xxx. 13
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attachment,to thereand liableLiquors areIV. property,
licenselaw or statute Theno common exemption.being
notand toto and sales,law only private voluntaryapplies

of law.sales by processcompulsory
statute,the areliquorsif sales are within as2. But such

5on Foster’slaw,of the justices liquorproperty (opinion—
Me. sheriffDrew,v. 33 Rep.Preston540; mayRep. 561)—the

sell,can a license and and a saleheattach, for procurewell
toauction, those licensed to sell,at wouldthe quantity,by

Smith, 23 Vt.v. 706. And this saleWood Rep.be legal.
the market value have.realize only theylegalwould

license,not that the defendant had noIt does3. appear
if the mere todid,And it omission pro­or thesold goods.

him a abwould not make initio.a license trespassercure
498; Symonds,19 Wend. 11 N.Clark, Ferrin v.Hale v.

White,v. N.365; 3 H. 217.H. Barret Rep. Espe­Rep.
nonfeasance not in to theas the was attach­respectcially

laws, and not Fuller or thewould injurement plaintiff.

in suit,J. The note to the li­"Woods, C. secure which
attached, thiswere was for sold in Stategiven liquorsquors

It is no itof the license law. matter thatviolation wasin
ofThe consideration the note was never­in Boston.given

isfor that cause the note void. Clarkandtheless illegal,
v. N. H.44; Welch,Lewis 1414 N. H.Ricker,v. Rep.

7 Foster’sBailey, 230;v. CarletonRep.Carleton294;Rep.
does notFelton, then,290.8 Foster’sWoods,. Rep.v­

Fuller,D. G.the relation of a creditor to havinginstand
nohim, and is in condition tosoclaim againstno lawful

v.of the sale to thethe Walkerplaintiff.validityquestion
138.Lovell, Foster’s Rep.8

made for the theand liquorspayment byThe purchase
the of as set forththem,with possessiontogetherplaintiff,

evidence of and atitle,sufficient sufficientcase, arethe•in
tothe maintain the actionenableto plaintiffpossession

is a meredefendant,the who wrong-doer. Spiritu-against



TERM, 1855.JULY 187

ITullerv. Bean.

©us are in this ofliquors State, theproperty (Opinion
5 Foster’sJustices, and no has aRep. person540,)

to such force,another of andright dispossess byproperty
if done without the it must be answera-right, person doing
ble value,for its as for other inBean, case,thisproperty.

in the and stead of nostands betterplace Felton,standing
than would,he and cannot claim thatconsequently properly
Felton was a creditor of D. G. and cannot defendFuller,
the action thatupon ground.

But if no could be had still,for therecovery mostliquors,
the value theof other than thegoodsclearly, liquors could

action,be recovered in this and in that view the inruling
the case was erroneous. Woods,Carleton v. and v.Walker
Lovell, before cited. The decision of the other questions

in the case is immaterial, isand omitted.arising
asida,Verdict set


