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of alla evidence theThe return writ habeas is not conclusiveof corpusupon
facts it contains.

the of her marriedmother the death of father has a secondThe who, child,upon
to the of child.is not entitled as of course suchhusband, custody

claiming of aa be entitled theWhere the to tocustody minor, it,appearsparty
the of the child.court will consult wishes

to A.corpus, directed and onwife,Habeas ScottJoseph
Parker,of David tothe thempetition commanding bring
before the court in Thesession,of John &c.the Gray,body

restrainedthat said was ofalleged Gray improperlypetition
his liberty.personal

stated that Scótt and wife were citizens of theThe return
in Providence,and residents in thatIsland,ofState Rhode
State ofthe NewState, and were Hamp-passing through

business, at the time the writ servedshire, on was upon
isScott, wife,Sarah E. the the mother of saidThatthem.

thean infant of of eleven and aJohn age years, byGray,
court of theIsland,the Rhodesupremedecree of custody

in That on theof the infant was vested her.controlarid
atinstant, State,at in thisof Canterbury,14th Augustday

andinfant,the she took him into herofthe custodyrequest
of him herthe tofor purposeher protection, carryingunder

Scott,A. at the re-and thatProvidence, Josephinhome
infant,of assist-the assent and theapprovaland withquest
has not sincethe said JohnThat Grayin so doing.ed her

or restrained of hisinbeen waythat time imprisonedany
&c.liberty,

aforesaid,him her astook intobeforeThat custodythey
andmother,his desire to home his stillwithgoexpressedhe

That the said E. Scott neverthat desire. Sarahinpersists
or herother,transferred totime relinquished anyat any

child,of the &c. Thatandto the protectioncustodyright
andtook the child under their care protec-the respondents

desire,his for thewith owntion, express pur-in accordance
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him home Providence,of with them to their inpose taking
to thethere of the instructionpublic pro-enjoy advantages

vided that and in the ofwere executionby city, proceeding
that when were thearrested writ.purpose they by

signed by Joseph byThe return was A. Scott and Sarah
Scott.E.

in that inhad,It evidence the infant theappeared year
1853, sent amother,been his then to thewidow,by society

Shakers of theof in whichresiding Canterbury, petitioner
member,a with the that the child re-requestwas should
there as as hemain was contented. That aaboutlong

afterwards she thevisited child,saw her andyear society,
herself satisfied hethat should remain there.expressed fully

Evidence was adduced which a aroseupon question
whether, at the time the infant removed thewas by respon-

asdents, return,stated in the he was to re-suchconsenting
moval, or chose rather to remain the ofwith Shakers.family
On this all the itfacts,and as to was that thepoint, urged
return the conclusive.writ wasupon

Foster, for theGeorge petitioner.8f
The the ofreturn writ habeas isupon not con-corpus

The is toclusive. addressed theapplication sound discre-
court;of the alltion and in cases thisof character the courts

the civcumsta.nces,will and willinvestigate not interfere be-
the ortween theandparent guardian person thehaving

child,of the undercustody though fourteen ofyears age,
the of thewhere child is notliberty or unwarranta-injuriously

2 Kent’s Com.bly 163;infringed. United v. Green,States
3 482.Mason

the beforecase the court isthere noIn evidence of any
of on theduty of those who haveneglect part assumed the

ofand education theprotection child. On the thecontrary,
child to have been kindness,treated withappears uniform
to have received instruction and to beproper at-warmly
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in which hetached to his teacher friends the inand family
has resided.long

inunreasonable,It would seem harsh and unless accord-
to take him from the caredesires,ance with the child’s own

a homeof those who have education andprovided support,
him, her mar-mother, who,for and deliver him to the by

have the controlhusband,to has ceased toherriage present
thefor main-of her and the means ofown actions providing

a mar-tenance of her formerand education byoffspring
so to theFor these wellindispensableriage. objects, being

child,of the is under no to in-the husband legal obligation
tocur even if at inclinedandexpense; present placeany
his ownthe child intoloco parentis,himself in by receiving

himselfhouse, moment, relieve ofhe athereafter, anymay
Harrison,the v. 4 118.incumbrance. Tubbs Term

we think the noIndeed, cases furnish exceptionadjudged
the theto sound and rule and that wherereasonable practice,

wishes,child is of to its own andsufficient age comprehend
ofthem,is to the restraint fearwithoutpermitted express

influences,of will theor undue the court permitpersuasive
2v. Cheeseman,to choose for itself. South.child State

v. Common­445; Hammond, 274;10 Pick.Commonwealth
6 Mc­Hamilton, ;v. Mass. 273­ In the matterwealth Rep. of

13 Johns.Waldron,8 ;Johns. 328­ In the matterDowles, of
418.

the that the returnFowler, for uponrespondents, agreed
theof is of factsthe writ habeas conclusive evidencecorpus,

therein.forthset
ofthat the case Thecited,He in of position,support

v.and Commonwealth639,18 Wend.v.People Chegary,
HabeasAb.,and Bac.83,Mass. TitleChandler, 11 Rep.

to.therein referredCorpus,

case, makesin thisC. J. TheWoods, party,petitioning
to theothers,in behalf ofbehalf, orin hisclaim ownno
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ortuition services the infant John W.legal ofcustody,
If the in him to thewho, 1853, committedpersonsGray.

care of the United of toShakers, hadSociety any power
bind him as to the toan or of itsapprentice society, any

is nomembers, there that such wassuggestion power legal-
it is well settledexerted. And that the natural ofly right

of thethe to the child tocustody those casesparent yields
in the real and interests of thepermanentwhich child de-
mand a different And it is lost anddisposition. dis-wholly

where the mother ahas, second mar-appears, surviving, by
surrendered that discretion which isriage, legal tonecessary
therender control of thebenefit to child.parental Worces-

Marchant,v. 14 Pick. and510,ter cases there cited. Such
js ofthe condition Mrs. theScott, mother of Gray.

The court have, therefore, to do thisnothing upon pro-
but to if theinquire child is restrained of hisceeding lib-

so,and if to himset free. There is noerty, evidence that
he did not receive suitable intreatment, atevery particular,
the ofhands the United to whose hecare hadSociety, been
intrusted his mother. All the weby have,proof indeed,

to thatshow she was herself satisfied, after agoes year’s
what hadwith been done. Norexperiment, are any grounds

afforded for tous that the intentions or thepresume abili-
theties of who court,have him intoparties brought may

not be trusted, and that the infant not, afully withmay
interests,to his beown to choose forjust regard permitted

of thehimself either two or third forparties, aany party
The and inpetitionerprotector. respondents, short, stand

before thewithout court.prejudice
we doBut not consider the return of the writ as conclu-

sive to allas the facts contained it.in The ob-particular
of the iswritject whether the be in fact underinquiry party

restraint, so,and if the reasons and warrant for the same ;
an which often secured,fail to be ifobject themight court
had no to look thepower return, and intobeyond inquire
the truth as well as the of its averments. Suchsufficiency
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been declared to be of in casesreturn has inconclusive effect
the notwith in is pro­where party, charged custody,being

court, the return respon­in and denies that themerelyduced
in United v. 3 MasonGreen,has himdent Statescustody.

the The case iscited in482, argument. stronger,certainly
the the is in sense ad­where, aby producing party, custody

is it.the effect of the return tomitted, and Althoughjustify
ofthe theare not uniform upon questiondecisionsthe
is thatreturn, we think the betterof opinioneffect the yet

conclusive.not, cases,allit is in
restraintfact,there inascertain, therefore, be,whetherTo
evidencereceiveduress,or we think we may properly any

the effect ofto controvertbe adducedthat regularlymay
theotherthis And things,the' return in particular. among

himself,of state his ownthe infant whoexamination may
be orcourt,examination made theThiswishes. may by

Wethem. think it the bet-committee bya appointedby
the to a committee.ter course to refer question

' consisting of three of thea memberscommittee, bar,At thisNote. term,
in the examination,the indicated who,was for uponopinion,appointed purpose

to for and that hischoosethat the infant exhibited himself,capacityreported
and to to reside with thethe not returnwas remain withchoice to respondents,

accordingly theHe was to doUnited of Shakers. permitted so, onlySociety
object being child atof the court to set the liberty.


