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The 1846, Manchester,sixteenth incorporating citysection of the act of the of
“provides, among things, forfeitures,other allthat fines and and all costs in

prosecutions,criminal bywhich shall he paidreceived or into the hands of
justicethe court,of policesaid court,] byshall be him accounted for and[the

paid Manchester,cityover to the of in the same manner and under the same
penalties neglect,for by prescribedas are justiceslaw in the case of of the
peace; and all in prosecutions, received,costs such not thus shall be made

taxed,up, allowed,certified and paidand shall be and satisfied in like man-
provided byner as justices peace;”law in cases of of the and the section also
salary Held,fixes a police justice.for the police justice,that the under this

section, entitled,was in salary, legaladdition to his to his costs in crim-those
prosecutionsinal Held,in which paid bythe costs respondents.were not the

also, act, justiceunder the same policethat the was not entitled to costs accru-
ing byin special justicecases tried a policeof the court.

is,A member of the school citycommittee of the of Manchester in the absence
sum,any agreedof fixed or entitled to a compensationreceive reasonable for

services,his moneyand to be properly expended.reimbursed for

police justice cityThe of the of Manchester furnished a keepingroom for the
transacting portion police Held,files and a the businessof of the court. that

he could recover rent for the same. He also furnished a policeseal for the
Held, paycourt. that he was entitled to therefor.

Assumpsit. The case was referred to an auditor, who
asmade follows:report,

inauditor,The his statement of the accounts between
thethe allows for fines andparties, plaintiffs costs received

defendant, asthe of thejusticeby acting court ofpolice said
made inon behalf of thecity, complaints thecity by city

marshal, or some constable or officerby of thepolice city,
toexhibited and returnedand before the defendant in said

fromcourt, 1, 1852, to 1,January 1853, forJanuary fines,
for costs,and and from$346, $188,81; 1,1853, toJanuary

10,1853, for fines,October and for$330,25, costs, $128,04,
and hein theall, defendant,allows$993,10; on his set-off,

items,various to ; thusamounting a balanceleaving$589
due theof $404,10, plaintiffs.
toIn certain costs theclaimed defendant in hisregard by

butset-off, disallowed the auditor, thewholly auditor-by
vol. xxx. 27
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in cases tried before the asdefendant,thatfinds sundry jus-
officers,of on saidcourt,said made intice bycomplaints

7, 29,said from to1852,behalf of Septembercity, January
in had the1853, all which were andconvictions respondents

the into house of correction said and com-sentenced city,
thereto the mittimus of saidmitted on the taxablejustice,

in all which are thecosts were same$232,94,accruing
the no saidclaimed defendant. But of costsportionby

either of these parties.was ever received by
the defendant in histo other costs claimedIn byregard

set-off, auditor,the the auditordisallowedbut bywholly
beforecourt,in thecases tried policethat infinds sundry

thereof, on madeL. aLane, complaintsW. justicespecial
behalf of said fromaforesaid, Aprilin city,the officersby

in the were13,1853, which respondentsto20,1852, August
toLane,to and him thethe costs said byand paidfined

are the same claimedwhich$51,47,said costs were bycity,
defendant.the

other costs claimed the defendant inin toAnd byregard
auditor,the thedisallowed auditorset-off, but byhis wholly

Lane,tried before as saidcases saidinthat sundryfinds
aforesaid,as fromon similar complaintsjustice,special

12, 1853, in which convictions wereto24,1852, AprilMarch
the ofsentenced to house cor-wereand the respondentshad
onand committed thereto the mittimusin said city,rection

which are the$62,40,the costs were; accruingsaid Laneof
no ofdefendant. But saidthe portionclaimedsame by

of these oreitherever received parties, by anycosts was by
else.one

mentionedfinds that the drafts andalso twoThe auditor
in favorset-off wrere drawn ofthe defendant’sin■specified

committeemembers of the school ofthedefendantsaid by
or the1851,the 1850 treasurer offor uponsaid city year

for ten and the other forcommittee, dollars,onesaid being
a member ofdefendant then saidthedollars, beingéight

membersall the ofThe drafts were signed bycommittee.
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the of the defendant. Thesaid committee with exception
ten was for services of the indraft for dollars defendant
the of the committee for the then currentdrawing report

which did not in the of theservice committeeopinionyear,
or to him to butdefendant which he didbelong perform,

at of the other members of thethe commit­perform request
tee. draft for dollars was for horse andThe eight carriage

thehire services of defendant in hisand as a mem­capacity
saidber of committee in schools in the outer dis­visiting

tricts, and a in his said Theattending hearing capacity.
were, at committee,drafts the of the saidrequest presented

the defendant to the clerk. The defendant after-­by city
called to them,wards receive the and in­money wasupon
thatformed the finance committee of the had refusedcity

to or them. He then drafts,allow called for theaccept but
them,the clerk todeclined deliver thatcity alleging they

had become a of the of the andrecords werepart city, they
tonever re-delivered the defendant. The amount paid by

tothe said school committee for their services for saidcity
current was divided the members, theyear, equally among
defendant his share.receiving

theThat defendant furnished an office or room for keep-
afiles and portionthe theof business oftransactinging

court thesaid months Oc-police during twenty-one ending
tober and therefor1,1853, as rent the sumpaid of eightyr

dollars and cents.seven It wasfifty and hiredprocured by
the defendant without or direction theany fromauthority

the saidauthorities. the saidcity During period pro-city
room in which to said court,vided a hold but the de-police

itfendant did not find convenient for the of-of anpurposes
for the files of court,fice the and somekeeping transacting

of the business of said court. If the court is ofportions
that the defendant should be rentallowed for saidopinion

the finds dueoffice, auditor from the to the de-plaintiffs
therefor thefendant sum of dollars andeighty-seven fifty

cents.
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the used in saidseal court was oldThat formerly police
andbroken, remained in the hands ofand somewhat one

inEmerson, who had the blanks used said andcourt,printed
defendant, he,who refused to deliver said seal to the unless

Emerson, to ofallowed continue the saidwas printing
the defendant declined to let said Emerson con-blanks; that

theand new sealtinue such subsequently procuredprinting,
hasthe and the defendant sinceset-off,inand specifiedpress

seal and weresuch blanks. The pressprinted procured by
ororder from thethe defendant without authorityany city

andthe therefor was thirteen dollarstherefor; and price paid
thecents. be of that sameIf the court should opinionfifty

of thirteenbe the that the sumshould auditor findspaid,
the defendantand should be allowed bydollars centsfifty

the said therefor.city

theClark, forD. plaintiffs.

Bell, defendant.for theClarke Sr

in this case out ofTheEastman, controversy growsJ.
haveseveral items of which beenset-off;the defendant’s

determination.to forthis courtreferred
the sum ofitem,to theWith first $232,94,beingregard

in at a conclu-found some•the court have difficulty arriving
sion satisfactory.entirely

the of Manchester was passedactThe incorporating city
of act is thesection thethe sixteenth followingin In1846.

all in crim-forfeitures,and and costs: “All finesprovision
be or intowhich shall received paidbyinal prosecutions,

court, shallof saidhands of the police court,]the justice [the
ofthe Man-for and over tohim accounted citybe paidby

the samein same manner and underchester, penaltiesthe
ofthe caseas are law in justicesfor by prescribedneglect

not thusand all costs in suchof the prosecutions,peace;
be certified andreceived, taxed, allowed,shall made andup,



TERM, 1855.JULY 413

City of Manchester v. Potter.

asin like manner lawand satisfied providedshall be bypaid
of thein cases of peace.”justices

is asof same section follows:theA further provision
“ account for and over tocourt shallof said payThe justice-

received,him or whichall feesthe of Manchester bycity
in civil actions andto of theaccrue peacenow justices

shallof Manchesterand the saidcriminal cityprosecutions,
dollars in full com-of hundredthe sum fivepay annually

to him thefor all services provisionsbypensation assigned
this act.”of

cited,Were we to first branch of the sectionconsider the
confident thatas an we do not feelindependent provision,

allthe not be that the costs inconstruction shouldproper
itcriminal should to theprosecutions policego justice. By

forfeitures,he is to over to the all fines andrequired pay city
“ and un-received,and all costs him in the same mannerby

the areder same for as lawpenalties by prescribedneglect
in thosein case of of the andjustices prosecutionspeace;”

him,where the costs are not received are to be madetheyby
”“allowed,and and and satisfied in liketaxed paidup,

ofas in cases of themanner law peace.provided by justices
there is no ofNow of statute theprovision requiring justices

overto them received in instance.costspaypeace by any
“are to over all and forfeitures”required finesThey pay by

received, town,them to the or theto whomcounty person
andsame is in default thereof forfeit doublepayable, they

received.the amount Stat. eh. 11. But there222,Rev. §
is in the “costs”remotest that thenothing indicating degree
received of the are to be overby justices peace paid by

one. therefore,them to theWhen,any police justice pays
“ in the sameover manner under theand same itpenalties,”

well be that the statute is answeredmight argued by pay-
“ the fines and to the of whichforfeitures,”ing non-payment

alone a is attached. in those be-Andpenalty prosecutions
fore receivedof the the costs are notjustices peace where
from defendants,the the same are the complainantspaid by
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or is rule and inthe Such the thispracticegeneralcounty.
State, and in some instances is for.'which providedspecially
Rev. eh. 222,Stat. 21.§

But that the costs in criminalall prosecutionsassuming
are to beforfeitures,as the fines andreceived, well as paid

over to the the still the latter clause ofcity police justice,by
of the section to thatthis branch show quiteappears clearly

in those where the costs are not collected theprosecutions
taxed,should them. are to be made cer-city pay They up,

tified, and satisfied in like manner asallowed, paid provided
in of of the Inlaw cases suchpeace. prosecu-by justices

tions before of the the costs are to thepaidjustices peace,
or the and if in simi-thejustices by complainants county;

the costs are to belar before the police justice,prosecutions
“ then must be to themanner,”in likepaid they paid police

are,the madewhosejustice by city, prosecutions they being
or be the;their officers must Itpaid by county.by they

thatbe unreasonable to the shouldrequirewould county pay
and not the receive notbecause thethem, city onlycounty

the inalso,and but costs all successfulforfeitures,the fines
thetoo, isThe emphatically complain-city,prosecutions.

be held to them on that inand alsoant, ground,should pay
dowould be to were thesame manner asthe they obliged

before a of the peace.justiceprosecutions brought
that the shallnextThe clause cited police justiceprovides

““ or nowreceived,fees” him whichto the all bypay city
orin civil actions criminalto of theaccrue peacejustices

the termto useWhether it was intendedprosecutions.”
thesome termin“fees” here as way.fromdistinguishable

in-clear;is not and what was“costs,” clause,in the other
“ toor accrue ofwhich now justicesthetended by phrase

isand criminalin actions prosecutions,”civilthe peace
in itsto take theIf we were phraseuncertain.equally

theseem to indicate that police justiceit wouldsense,literal
to him in allwould accrueshould over all fees whichpay

same werecriminal, whether theboth civil andprosecutions,
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bewoulda requirementbut suchnot;him orreceived by
himit make suretythe since wouldextreme,inunreasonable

thatsuitsand unfoundedthein all ill-advisedfor the fees
morecourt, andthe mightin policebe institutedmight

• of the sec-If this clausehis whole- salary. bythan absorb
hadwhatthan tomore intended repeatwastion thingany

that theclause, and then toin the former providebeen said
should be received the policewhich byin civil suitscosts

do discoverbe to the we notshould city, readilypaidjustice
it was.what

think itboth of the section webranchesTaking together,
to do all thethis, the wasmust mean that police justice

andof hisbusiness the withincity falling powersordinary
civil,and criminal,and that in all prosecutions,jurisdiction,

him,before to over the all thehe was topay citybrought
in consid-forfeitures and hefines, ;costs that receivemight

of fiveeration for he to anwhich was be annual salarypaid
that as to those criminaldollars;hundred prosecutions

and to andthe fines forfeitures the wherewhere went city,
not are thecollected,the costs were notthey regarded by

that to beact as of character which are requiredlegitimate
the withoutpolice compensa-performed by justice, special

“and costs in suchtherefor; hence the that alltion provision
received, taxed,not shall be cer-thus madeprosecutions up,

beallowed, paidtified and and and in likeshall satisfied
as ofmanner in cases of thejusticeslawprovided peace.”by

seen,as we have costs in suchthealreadyConsequently,
should the of thebe and-thisprosecutions paid city; partby

charter would seem tosenseless, unless is madepayment
the notin where the costs arepolice justice, prosecutions
received.

are lostThese costs not to the Theynecessarily city.
can; butdefendants,still collect them of the if theymay

are not the received bywhen to andpaid justicethey police
andthe are to be allowedtaxed,from respondents,him they

act astheto him. Such are treatedpaid prosecutions by
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not within duties,his to befalling legitimate forperformed
his and are such as he should receivesalary, for.compensation

This sixteenth section of the charter was takenprobably
in substance from the Massachusetts statute the sub-upon

courts,of and an was made toject police mould itattempt
so as to conform to our laws in to of theregard justices

Justices of the receive for their services inpeace. peace
criminal fees,their either from the defend-prosecutions legal

if orants, them,are from the orpaid bythey complainants
is,the The in the main, thepolice justicecounty. justice

of the for the He receives a stated in-peace city. salary,
stead of the that are the defendants,costs andpaid by
where the thecosts are not he receivespaid by respondents,
them from the which is de andcity, complainant,facto

also, him, so far as histo duties are concerned.county city
The council are authorized their charter to makecity by

almost innumerable to the andregulations appertaining city,
to fines and forfeitures for breach andthereof,a theimpose
act to that the of theappears contemplate salary police jus-
tice shall cover all can be enforced,which andprosecutions
not those which are or whereunadvisedly brought, nothing
can be thecollected; and that for latter he shall be paid
in the same manner as of arethe forjustices peace paid
similar in theirservices counties.respective

Thus the June,stood charter this untilupon question
1851, if we have not overlooked intermediate acts. Onany

1851,the 26th of an act was theJune, whichpassed by
authorized to hold office andwas thepolice justice perform

the duties of clerk of the court. His was fixedpolice salary
at three hundred of thedollars, five,instead as provided by

and this “The saidcharter; was made:provision justice
shall for the treasurer,account and over to as nowpay city

himlaw, all fines and fees received inby actionsprovided by
and or in behalf of said as aforesaid,prosecutions by city
and shall be entitled to retain to his own use the fees by
him in allreceived or receivable other cases.”
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the of1853, salaryinact was raisingA further passed
thatanddollars,five hundredthe to providingpolice justice

marshal,be to the&e.,fines. shouldfees, cityall the paid
This act madecourt. was dependentinstead of the police

and notsame,the wasof thethe voteupon city ratifying
the voters ofofato take effect until by majorityaccepted

would takeof law itthethe provisiongeneralcity. By
it haswhether1853,of buteffect on the 15th September,

to itsforcebeen so as to be in according pro-ever accepted
material, so faris itare not advised. Norvisions, we very

not,or foris in forceitconcerned,as this case is whether
between Janua-accruedthis item of the defendant’s set-off

1853, so that7th, 29th,and1852, probablyry September
the act ofall it for rendered whileof was servicesnearly

to1851 was in in the absence offorce; and any suggestion
the bewe take it to so.contrary,

the inThe to reducedact of 1851 have salaryappears
clerk of the policeof theconsequence justicepolicemaking

over the fines andandcourt, but so far as receiving paying
to his own useconsidered,costs are to or hisbe retaining
seems to bereceivable,the or there nofees him receivedby

in the law in thisthe alteration respect beingchange; only
treasurer,that the should over to the citypolice justice pay

allmarshal, fines,instead of the &e.city
for costs notThis item the defendant’s set-off wasof

“ bewhich, section,and in the the shall madewords ofpaid,
taxed, and shall be and satis-allowed,certified andup, paid

fied in like in cases ofmanner, as lawprovided by justices
of the must be allowed.we think itpeaceand

beenIn the we have without thequestion,considering
counsel,aid be of and theto derived from the arguments

have not beenentertained theviewsparticular partiesby
in-discover no reasonablestated to canthe court. But we

the oneother thanto to the sectionbeterpretation given
thisto us thathave and it appearswhich we adopted;
weunlessclause of the section be rejected,must entirely
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it the construction stated. If the had in-give Legislature
tended the to be in full of all services whatso-officialsalary
ever which should be done for the one shortcity, paragraph

reservations,could have the whole arndthematter;expressed
and circumlocutions nowwhichexceptions, repetitions ap-

in the acts not be but wouldpear only unnecessary,wo.uld
not, in be found at all.legislation,any ordinary

We are aware of decision in 6Norris,the Potter v. Fos-
ter’s 330. But that decision notdoes conflict withRep.

was,this. decided the court in that .casebyAll that was
forthat the fees in cases and in mili-civil prosecutions

to thefines, civil,which are quasitary city,belonged
and be collected the name of thein police justice.might
That of costs in crimi-decision did not theaffect question
nal did not it.The caseprosecutions. require

The two set-off cannot benext items of the allowed.
are Lane,for services rendered Mr. theThey special jus-by

tice, and there is of these costsno law whichbyprovision
to thebelong police justice.

The item the be forfor draft should werepaid. They
services the defendantrendered and moneys expended by
for the theand certified to all the members ofcity, duly by
school committee. There for this com-was no fixed salary
mittee. The amount the received,which defendant equally
with the other the tocommittee,members of would appear
be for services similar those rendered them. Theseto by
drafts defendant,were for extra services theperformed by
and valua-there is no that the services were notsuggestion
ble, or that or that the waswere moneynotthey performed,

retainedBesides,not the drafts wereproperly expended.
were thethe clerk, without when theyby being paidcity

an action ofdefendant,of the and undoubtedlyproperty
themselves,draftscould been maintained for thetrover have

instead ofseen fit to take that coursethe defendant hadif
for his ofto obtain services waycompensation byseeking

him.the of theset-off to claim city against
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theIt wasbe allowed.alsorent shouldThe item for
theroom for keepinga suitablethe tocityof procureduty

of thebusiness policeofficetheand ordinaryfiles transacting
defendanttheit,do but suffereddid notifcourt; and they

and theit for those purposes,room andto hire a occupy
andconsent,andtheirused knowledgeroom thus withwas

not aheld conve-court was wasroom in thethe which police
in,the files all of which wetoone keepandnient proper

no reasonauditor,the seeof we whythefrom findinginfer
The fact that it wasnot this item. pro-shouldthe paycity

does notthe authoritiesdirection from citycured without
it used with theirinasmuch as wastheir liability,change

the If the author-and for the ofpurposes city.knowledge
in thisact of the defendant respect,of theities disapproved

thehim, instead ofhave so informed sufferingshouldthey
for theirto be thus used purposes.room

reason the sealwhydiscoverNeither do we any good
one which Emersonfor. Thenot beshould paidand press

could not ob-and the defendantbroken,andhad oldwas
not to sub-he wasa condition which obligedtain it without

sum the de-that the paidis not bymit to. It suggested
The seal was used for the busi-fendant was unreasonable.

one of those matters incidental tocity, and wasness of the
become to be pro-courts which will occasionally necessary

ifbusiness,of and infor the transaction purchasedcured
there is nofaith, for the court —andand used sugges-good

be for. Theshouldtion in this case to the paidcontrary —it
usedof seal. It has beenhave had the benefit this bycity

and withoutofficers, and with its objection,its knowledge,
the and for that isshows,so far as case nowappears,aught

used for the same purposes.
to have beenof theThe claim plaintiffs appears properly

the acts to haveunder the sections of which weallowed
re-the so far asand the accounts betweenreferred, parties,

ferred to stand thus:us, will
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Plaintiffs’ claim,..............................$993,10
set-off auditor,.Defendant’s allowed .. .$589,00by

Items of 1852,costs between andJanuary,
1853,......................232,94September,

18,00Items of drafts,..........................
Pent,.................................. 87,50

13,50Seal and press,................
- 940,94

$52,16a balance of........Leaving

have withFor which sum the shouldplaintiffs judgment,
interest from the date of the writ.

Gage.Gage v.

convey oughtpower attorney to real estate to be as certain as it is neces-A of
possesssary is to be executed under It should thefor the deed to be which it.

besame solemnities and formalities should observedrequisites,same and the
execution, directly conveying the estate.necessaryare in a deedin its as

good conveyance theindispensablea it to a of land thatstatute madeWhere
held, powersubscribing that a ofbybe twodeed should witnessed witnesses —

good itconvey lands under such statute not be unless wasattorney to would
• by subscribingwitnessed witnesses.two

land, title, presumedparty isentry uponmade under color of thean isWhere
defective,title, and hisnotwithstanding may beaccording itenter to histo

to all others.possession to be adverse
title,land,visible, willpossession of under color ofTwenty years open, adverse

give good to the same.title

op The follow-7,dated 1852.entry,Writ September
thefacts were upon parties.agreed bying

the demandedseized of1829,died inS.Benjamin Gage
widow,a whosenine children andfee,in leavingpremises


