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City or Mancaester v. PoTTER.

The sixteenth section of the act of 1846, incorporating the city of Manchester,
provides, among other things, that © all fines and forfeitures, and all costs in
criminal prosecutions, which shall be received by or paid into the hands of
the justice of said court, [the police court,] shall be by him accounted for and
paid over to the city of Manchester, in the same meanner and under the same
penalties for neglect, as are by law prescribed in the case of justices of the
peace; and all costs in such proesecutions, not thus received, shall be made
up, taxed, certified and allowed, and shall be paid and satisfied in like man-
ner as provided by law in cases of justices of the peace;” and the section alse
fixes a salary for the police justice. Held, that the police justice, under this
section, was entitled, in addition to his salary, to his legal costs in those erim~
inal prosecutions in which the costs were not paid by the respondents. Held,
also, under the same act, that the police justice was not entitled to costs accru-
ing in cases tried by a special justice of the police court.

A member of the school committee of the city of Manchester is, in the absence
of any fixed or agreed sum, entitled to receive a reasonable compensation for
his services, and to be reimbursed for money properly expended.

The police justice of the city of Manchester furnished a room for keeping the
files and transacting a portion of the business of the police court. Fleld, that
he could recover rent for the same. He also furnished a seal for the police
court. [Held, that he was entitled to pay therefor.

AssumesiT. The case was referred to an auditor, who
made report, as follows:

The auditor, in his statement of the accounts between
the parties, allows the plaintiffs for fines and costs received
by the defendant, as acting justice of the police court of said
city, on complaints made in behalf of the city by the city
marshal, or by some constable or police officer of the city,
and exhibited to and returned before the defendant in said
court, from January 1, 1852, to January 1, 18583, for fines,
$346, and for costs, $188,81; and from January 1, 1858, to
October 10, 1853, for fines, $330,25, and for costs, $128,04,
in all, $993,10; and he allows the defendant, on his set-off,
various items, amounting to $589; thus leaving a balance
of $404,10, due the plaintiffs.

In regard to certain costs claimed by the defendant in his
set-off, but wholly disallowed by the auditor, the audifor-
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finds that in sundry cases tried before the defendant, as jus-
tice of said court, on complaints made by said officers, in
behalf of said city, from January 7, 1852, to September 29,
1853, in all which convictions were had and the respondents
sentenced to the house of correction in said city, and com-
mitted thereto on the mittimus of said justice, the taxable
costs accruing were in all $232,94, which are the same
claimed by the defendant. But no portion of said costs
was ever received by either of these parties.

In regard to other costs claimed by the defendant in his
set-off, but wholly disallowed by the auditor, the auditor
finds that in sundry cases tried in the police court, before
‘W. L. Lane, a special justice thereof, on complaints made
by the officers aforesaid, in behalf of said city, from April
20, 1852, to August 13,1853, in which the respondents were
fined and the costs paid to said ILane, and by him to the
city, said costs were $51,47, which are the same claimed by
the defendant.

And in regard to other costs claimed by the defendant in
his set-off, but wholly disallowed by the auditor, the auditor
finds that in sundry cases tried before said Lane, as said
special justice, on similar complaints as aforesaid, from
March 24, 1852, to April 12, 1853, in which convictions were
had and the respondents were sentenced to the house of cor-
rection in said city, and committed thereto on the mittimus
of said Lane ; the costs accruing were $62,40, which are the
same claimed by the defendant. But no portion of said
costs was ever received by either of these parties, or by any
-one else.

The auditor also finds that the two drafts mentioned and
specified in the defendant’s set-off were drawn in favor of
said defendant by the members of the school committee of
said city for the year 1850 or 1851, upon the treasurer of
said committee, one being for ten dollars, and the other for
éight dollars, the defendant then being a member of said
committee. The drafts were signed by all the members of
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said committee with the exception of the defendant. The
draft for ten dollars was for services of the defendant in
drawing the report of the committee for the then current
year, which service did not in the opinion of the committee
or defendant belong to him tfo perform, but which he did
perform at the request of the other members of the commit-
tee. The draft for eight dollars was for horse and carriage
hire and services of the defendant in his capacity as a mem-
ber of said committee in visiting schools in the outer dis-
tricts, and atteniding a hearing in his said capacity. The
drafts were, at the request of the said committee, presented
by the defendant to the city clerk. The defendant after-
wards called to receive the money upon them, and was in-
formied that the finance committee of the city had refused
to accept or allow them. Xe then called for the drafts, but
the city clerk declined to deliver them, alleging that they
had become a part of the records of the city, and they were
never re-delivered fo the defendant. The amount paid by
the city to said school commiltee for their services for said
current year, was divided equally among the members, the
defendant receiving his share.

That the defendant furnished an office or room for keep-
ing the files and transacting a portion of the business of
said police counrt during the twenty-one months ending Oec-
tober 1, 1853, and paid therefor as rent the sum of eighty-
seven dollars and fifty cents. It was procured and hired by
the defendant without any authority or direction from the
city authorities. During the said period the said city pro-
vided a room in which to hold said police court, but the de-
fendant did not find it convenient for the purposes of an of-
fice for keeping the files of the court, and transacting some
portions of the business of said court. If the court is of
opinion that the defendant should be allowed rent for said
office, the auditor finds due from the plaintiffs to the de-
fendant therefor the sum of eighty-seven dollars and fifty
cents.
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That the seal formerly used in said police court was old
and somewhat broken, and remained in the hands of one
Emerson, who had printed the blanks used in said court, and
who refused to deliver said seal to the defendant, unless he,
Emerson, was allowed to continue the printing of said
blanks; that the defendant declined to let said Emerson con-
tinue such printing, and subsequently procured the new seal
and press specified in the set-off, and the defendant has since
printed such blanks. The seal and press were procured by
the defendant without any order or authority from the city
therefor; and the price paid therefor was thirteen dollars and
fifty cents. If the court should be of opinion that the same
should be paid, the auditor finds that the sum of thirteen
dollars and fifty cents should be allowed the defendant by
the said city therefor.

D. Clark, for the plaintiffs.

Clarke & Bell, for the defendant.

Eastman, J. The controversy in this case grows out of
the defendant’s set-off; several iterns of which have been
referred to this court for determination.

‘With regard to the first ifem, being the sum of $232,94,
the court have found some difliculty in arriving at a conclu-
sion entirely satisfactory.

The act incorporating the city of Manchester was passed
in 1846. 1In the sixteenth section of the act is the following
provision: “All fines and forfeitures, and all costs in crim-
inal prosecutions, which shall be received by or paid info
the hands of the justice of said court, [the police court,] shall
be by him accounted for and paid over to the city of Man-
chester, in the same manner and under the same penalties
for neglect as are by law prescribed in the case of justices
of the peace; and all costs in such prosecutions, not thus
received, shall be made up, taxed, certified and allowed, and
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shall be paid and satisfied in like manner as provided by law
in cases of justices of the peace.”

A further provision of the same section is as follows:
¢ The justice of said court shall account for and pay over to
the city of Manchester all fees by him received, or which
now accrue to justices of the peace in civil actions and
eriminal prosecutions, and the said city of Manchester shall
pay annually the sum of five hundred dollars in full com-
pensation for all services assigned to him by the provisions
of this act.”

‘Were we to consider the first branch of the section cited,
as an independent provision, we do not feel confident that
the proper construction should not be that the costs in all
criminal prosecutions should go to the police justice. By it
he is required to pay over to the city all fines and forfeitures,
and all costs by him received, « in the same manner and un-
der the same penalties for neglect as are by law prescribed
in case of justices of the peace;”’ and in those prosecutions
where the costs are not received by him, they are to be made
up, taxed and allowed, and % paid and satisfied” in like
manner as provided by law in cases of justices of the peace.
Now there is no provision of statute requiring justices of the
peace to pay over costs by them received in any instance.
They are required to pay over all # fines and forfeitures” by
them received, to the town, county or person e whom the
same is payable, and in default thereof they forfeit double
the amount received. Rev. Stat. ch. 222, § 11. But there
is nothing indicating in the remotest degree that the “costs”
received by justices of the peace are to be paid over by
them to any one. When, therefore, the police justice pays
over “ in the same manner ard under the same penalties,” it
might well be argued that the statute is answered by pay-
ing “the fines and forfeitures,” to the non-payment of which
alone a penalty is attached. And in those prosecuntions be-
fore justices of the peace where the costs are not received
from the defendants, the same are paid by the complainanis

-
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or the county. Such is the general rule and practice in this
State, and which in some instances is spec1ally provided for.
Rev. Stat. eh. 222, § 21.

But assuming that all the costs in criminal prosecutions
received, as well as the fines and forfeitures, are to be paid
over to the city by the police justice, still the latter clause of
this branch of the section appears to show quite clearly that
in those proseeutions where the costs are not collected the
city should pay them. They are to be made up, taxed, cer-
tified, allowed, paid and satisfied in like manner as provided
by law in cases of justices of the peace. In such prosecu-
tions before justices of the peace, the costs are paid to the
justices by the complainants or the county; and if in simi-
lar proseeutions before the police justice, the costs are to be
paid “in like manner,” then they must be paid to the police
justice by the city, whose prosecutions they are, being made
by their officers; or they must be paid by the county. It
would be unreasonable to require that the county should pay
them, because the city and not the county receive not only
the fines and forfeitures, but the costs also, in all successful
prosecutions. The city, too, is emphatically the complain-
ant, and should also be held to pay them on that ground, in
the same mannper as they would be obliged to do were the
prosecutions brought before a justice of the peace.

The next clause cited provides that the police justice shall
pay to the city all “fees” by him received, ¢ or which now
accrue to justices of the peace in civil actions or criminal
prosecutions.” Whether it was intended to use the term
“ fees” here as distinguishable in some way. from the term
“ costs,” in the other clause, is not clear; and what was in-
tended by the phrase “or which now accrue to justices of
the peace in civil actions and criminal prosecutions,” is
equally uncertain. If we were to take the phrase in its
literal sense, it would seem to indicate that the police justice
should pay over all fees which would acerue to him in all
prosecutions, both eivil and criminal, whether the same were

R
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received by him or not; but such a requirement would be
nnreasonable in the extreme, since it would make him surety
for the fees in all the ill-advised and unfounded suifs that
might be instituted in the police court, and might more
than absorb his whole salary. - If by this clause of the sec-
tion any thing more was intended than to repeat what had
been said in the former clause, and then to provide that the
costs in civil suits which should be received by the police
jusiice should be paid to the city, we do not readily discover
what it was.

Taking both branches of the section together, we think it
must mean this, that the police justice was to do all the
ordinary business of the city falling within his powers and
jurisdiction, and that in all prosecutions, civil and criminal,
brought before him, he was to pay over to the city all the
fines, forfeitures and costs that he might receive; in consid-
eration for which he was to be paid an annual salary of five
hundred dollars; that as to those criminal prosecutions
where the fines and forfeitures went to the city, and where
the costs were not collected, they are not regarded by the
act as of that legitimate character which are required to be
performed by the police justice, without special compensa-
tion therefor; and hence the provision that « all costs in such
prosecutions not thus received, shall be made up, taxed, cer-
tified and allowed, and shall be paid and satisfied in like
manner as provided by law in cases of justices of the peace.”
Consequently, as we have already seen, the costs in such
prosecutions should be paid by the city ; and this part of the
charter would seem senseless, unless payment is made to
the police justice, in prosecutions where the costs are not
received.

These costs are not negessarily lost to the city. They
may still collect them of the defendants, if they can; but
when they are not paid to the police justice and received by
him from the respondents, they are o be taxed, allowed and
paid to him. Such prosecutions are treated by the act as
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not falling within his legitimate duties, to be performed for
his salary,and are such as he should receive compensation for.

This sixteenth section of the charter was probably taken
in substance from the Massachusetts statute upon the sub-
ject of police courts, and an attempt was made to mould it
so as to conform to our laws in regard to justices of the
peace. Justices of the peace receive for their services in
criminal prosecutions their legal fees, either from the defend-
ants, if they are paid by them, or from the complainants or
the county. The police justice is, in the main, the justice
of the peace for the city. Ie receives a stated salary, in-
stead of the costs that are paid by the defendants, and
where the costs are not paid by the respondents, he receives
them from the city, which is de fucfo complainant, and
county also, to him, so far as his city duties are concerned.

The city council are authorized by their charter to make
almost innumerable regulations appertaining to the city, and
to impose fines and forfeitures for a breach thereof, and the
act appears to conternplate that the salary of the police jus-
tice shall cover all prosecutions which can be enforced, and
not those which are nnadvisedly brought, or where nothing
can be collected ; and that for the latter he shall be paid
in the same manner as justices of the peace are paid for
similar services in their respective counties.

Thus stood the charter upon this question until June,
1851, if we have not overlooked any intermediate acts. On
the 26th of June, 1851, an act was passed by which the
police justice was authorized to hold the office and perform
the duties of clerk of the police court. His salary was fixed
at three hundred dollars, instead of five, as provided by the
charter; and this provision was made: “ The said justice
shall account for and pay over to the city treasurer, as now
provided by law, all fines and fees by him received in actions
and prosecutions by or in behalf of said city as aforesaid,
and shall be entitled to retain to his own use the fees by
him received or receivable in all other cases.”
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A further act was passed in 1853, raising the salary of
the police justice to five hundred dollars, and providing that
all the fees, fines, &c., should be paid to the city marshal,
instead of the police court. This act was made dependent
upon the vote of the city ratifying the same, and was not
to take effect until accepted by a majority of the voters of
the city. By the general provision of law it would take
effect on the 15th of September, 1853, but whether it has
ever been accepted so as to be in force according to its pro-
visions, we are not advised. Nor is it very material, so far
as this case is concerned, whether it is in force or not, for
this item of the defendant’s set-off accrued between Janua-
ry 7th, 1852, and September 29th, 1853, so that probably
nearly all of it was for services rendered while the act of
1851 was in force; and in the absence of any suggestion to
the contrary, we take it to be so.

The act of 1851 appears to have reduced the salary in
consequence of making the police justice clerk of the police
court, but so far as receiving and paying over the fines and
costs are to be considered, or his retaining to his own use
the fees by him received or receivable, there seems to be no
change ; the only alteration in the law in this respect being
that the police justice should pay over to the city treasurer,
instead of the city marshal, all fines, &o.

This item of the defendant’s set-off was for costs not
paid, and which, in the words of the section, “ shall be made
up, taxed, certified and allowed, and shall be paid and satis-
fied in like manner, as provided by law in cases of justices
of the peace;” and we think it must be allowed.

In considering the question, we have been without the
aid to be derived from the arguments of counsel, and the
particular views entertained by the parties have not been
stated to the court. But we can discover no reasonable in-
terpretation to be given to the section other than the one
which we have adopted; and it appears to us that this
clause of the section must be entirely rejected, unless we
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give it the construction stated. If the Legislature had in-
tended the salary to be in full of all official services whatso-
ever which should be done for the city, one short paragraph
could have expressed the whole matter ; and the reservations,
exceptions, repetitions and circumlocutions which now ap-
pear in the acts would not only be unnecessary, but would
not, in any ordinary legislation, be found at all.

We are aware of the decision in Poiter v. Norris, 6 Fos-
ter’s Rep. 330. But that decision does not conflict with
this. All that was decided by the court in that.case was,
that the fees in civil cases and in prosecutions for mili-
tary fines, which are quasi civil, belonged to the city,
and might be collected in the name of the police justice.
That decision did not affect the question of costs in crimi-
nal prosecutions. The case did not require it.

The two next items of the set-off cannot be allowed.
They are for services rendered by Mr. Lane, the special jus-
tice, and there is no provision of law by which these costs
belong to the police justice.

The item for the draft should be paid. They were for
services rendered and moneys expended by the defendant
for the city, and duly certified to by all the members of the
school committee. There was no fixed salary for this com-
mittee. The amount which the defendant received, equally
with the other members of the committee, would appear to
be for services similar to those rendered by them. These
drafts were for extra services performed by the defendant,
and there is no suggestion that the services were not valua-
ble, or that they were not performed, or that the money was
not properly expended. Besides, the drafts were retained
by the city clerk, without being paid when they were the
property of the defendant, and undoubtedly an action of
trover could have been maintained for the drafts themselves,
if the defendant had seen fit to take that course instead of
seeking to obtain compensation for his services by way of
set-off to the claim of the city against him.
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The item for rent should also be allowed. It was the
duty of the city to procure a suitable room for keeping the
files and transacting the ordinary office business of the police
court; and if they did not do it, but suffered the defendant
to hire a room and occupy it for those purposes, and the
room was thus used with their knowledge and consent, and
the room in which the police court was held was not a conve-
nient and proper one to keep the files in, all of which we
infer from the finding of the auditor, we see no reason why
the city should not pay thisitemn. The fact that it was pro-
cured without direction from the city authorities does not
change their liability, inasmuch as it was used with their
knowledge and for the purposes of the city. If the author-
ities disapproved of the act of the defendant in this respect,
they should have so informed him, instead of suffering the
room to be thus used for their purposes.

Neither do we discover any good reason why the seal
and press should not be paid for. The one which Emerson
had was old and broken, and the defendant could not ob-
tain it without a condition which he was not obliged to sub-
mit to. It is not suggested that the sum paid by the de-
fendant was unreasonable. The seal was used for the busi-
ness of the city, and was one of those matters incidental to
courts which will occasionally become necessary to be pro-
cured for the transaction of business, and if purchased in
good faith, and used for the court—and there is no sugges-
tion in this case to the contrary—it should be paid for. The
city have had the benefit of this seal. It has been used by
its officers, and with its knowledge, and without objection,
so far as the case shows, and for aught that appears, isnow
used for the same purposes.

The claim of the plaintiffs appears to have been properly
allowed under the sections of the acts to which we have
referred, and the accounts between the parties, so far as re-
ferred to us, will stand thus:
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Plaintiffs’ claim, ....... i ceree 00 $998,10
Defendant’s set-off allowed by auditor,. .. .$589,00
Items of costs between January, 1852, and

September, 1853,............0000 000 .282,94
Ttems of drafts,.....covvviiiiiannneena.. . 18,00
Renty.ivviiiiiiii ittt iiiin e 87,50

Seal and press,...vvivvevirnirisiensena.. 13,80
. e 940,94

Leaving a balance of..........ooveiiva. ... 352,16

For which sum the plaintiffs should have judgment, with
interest from the date of the writ.

Gace v. Gage.

A power of attorney to convey real estate ought to be as certain as it is neces-
sary for the deed to be which is to be executed under it. It should possess the
same requisites, and the same solemnities and formalities should be observed
in its execution, as are necessary in a deed directly conveying the estate.

‘Where a statute made it indispensable to a good conveyance of land that the
deed should be witnessed by two subscribing witnesses—held, that a power of
atforney to convey lands under such statute would not be good unless it was
witnessed by two subscribing witnesses.

Where an entry is made upon land, under color of title, the party is presumed
to enter according to his title, notwithstanding it may be defective, and his
possession to be adverse to all others.

Twenty years open, visible, adverse possession of land, under color of title, will
give good title to the same.

‘Writ or ENTRY, dated September 7, 1852. The follow-
ing facts were agreed upon by the parties.

Benjamin S. Gage died in 1829, seized of the demanded
premises in fee, leaving nine children and a widow, whose




