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legal rightAn officer has no to sell on credit attached or takenpersonal property
on the of theagreementunless of the or the directionexecution, by parties

given.If againstcreditor. he it is at his own risk thedoes loss from creditso,

an own sellEf his andon credit theofficer, upon responsibility, property apply
of satisfaction offull amount the sales to the his inexecutions in thehands,

dischargedorder of he is from allthe further to theattachments, liability
reason of amount received for sales.creditors theby any

an without the direction theof sales ofofficer,Where madecreditors, property
on which sales heon some of received interest thebefore return ofcredit, day

on theand othersthe theexecutions, purchasers thatheld,proved insolvent —
bound account to theofficer was to on thecreditors, to the fullexecutions,
the but not further.amount of sales,

Case, the defendant as sheriffagainst of this forcomity
of Rowell,the default M. one ofJoseph his Thedeputies.

third in thecount plaintiff’s declaration, on which heonly
follows;to recover in action,claims this was as

also for that the on“And the firstplaintiff, ofday Septem-
A. at saidber, 1845, Manchester,D. suéd out theof office of

of the courtclerk of commonthe ofpleas said hiscounty,
of attachment Charleswrit H.against Chase, returnable to

term,court at its October 1845,said and delivered said writ
the M. Rowell,to aforesaid Joseph asdeputy, aforesaid, of
defendant; Rowell,the and said thereafter, as by said writ

attached,directed, virtue of writ,said theby personal prop-
of said Charles H. Chase, anderty before the return ofday

said writ sold said and held theproperty, proceeds of the
tosame answer any whichjudgment be recoveredmight by

Chase,the said Charles H.plaintiff And theagainst plain-
tiff, the ofconsideration the of saidby. justices court, on

November,the tenth of A. D. 1849, recoveredday judgment
said Charles H. Chase for three hundred and twelveagainst

cents, debtdollars and or andfifty damage, twenty-eight
cents,dollars and costs of andtwenty-eight suit; on the

November, 1849,twelfth of sued out hisday writ of execu-
ontion said saidagainst Charles H.judgment Chase, and
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wit,within the of tofrom date saiddays judgment,thirty
November, 1849,on the of A. D. deliverednineteenth day

exe-the same to him saidRowell,said and directed to levy
cution the of the of said Charlesupon propertyproceeds

aforesaid,said asChase,H. attached on writthe plaintiff’s
same insold,as to the satisfactionaforesaid,and and apply

and execution. thethe said Nowof plaintiff’s judgment
the said afterofavers that the property,proceedsplaintiff

thereon at the timeattachments existingthesatisfying prior
toof execution saidhis said writthe deliveredplaintiff

dollars, whichthree hundred andRowell, uponwas forty-one
saidlevied thethe have plaintiff’ssaid Rowell toought

the same to the satisfactionexecution,writ of and applied
but saidexecution;and thesaidof the plaintiff’s judgment

behalf, thein that leviedRowell, plain-his dutyneglecting
hundred andsaid of execution two eighttiff’s writ upon

thecents, more,no andand and applieddollars thirty-two
of saidsatisfaction the plaintiff’s judgment,same in part

said executionand returnedcosts ofownhis levying,and
wit, to the amount ofin tosatisfiedcourt part,to said only

andcents;and twenty-fiveand five dollarshundredtwo
to said executionand refused levyneglectedwrongfully

of three hundred andof the aforesaid sumthe balanceupon
and dollarswit,to one hundred thirty-twodollars,forty-one

same in satisfactionto thecents, and applyand sixty-eight
and execution.”saidof the judgmentplaintiff’s

28, 1852. From theMarchwas commencedactionThis
as aRowell,thattrial iton the appearedofferedevidence

of a stock ofdefendant, made an attachmenttheofdeputy
of thison a writ in favorChase,H.Charlesoneofgoods

attachmentstoChase, priorsaid subjectplaintiff against
of otherin favor par-on other writsRowellsaidmade by

Chase.the sameties against
made, Rowell,were withattachmentsafter saidShortly

creditors, thisof the includingall attachingconsentthe
of thesale at-debtor, made a propertytheand ofplaintiff,
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iached, in be ac-form,due the toproceeds appliedretaining
to on the At thelaw recovered. requestcording judgments

of the on ofdebtor, the sale was made a days.credit thirty
The "sales,whole amount of the less wasexpenses,

of this note S.As amount Rowell took the of$1006,87. part
J. others, 24, 1845,and dated November forPutney $383,57,
in the C. ofinterest, and note A. Brownwith ofthirty days

notes tothe same date for Said were Rowell$94,34. given
for ofthose amounts said andgoods purchased by Putney

ofat the the attached asBrown salerespectively, property
aforesaid.

others,note and wasSaid of afterwards collectedPutney by
10,in different of1849,Rowell Novemberpayments —one

7, balance,one the1850, of and$122,50, $250,84,January
29, 1850—’all to$104,21, The$477,55.May amounting

note of Brown not been but still remains due.has paid,
The several creditors recoveredattaching judgments

October term,said C. Chase at the 1849.H. Thatagainst
recovered this for debt costs,was andby plaintiff $340,78,

was issued,and an execution and within daysduly thirty
delivered to andsaid Rowell for satisfaction out of thelevy

of the and soldattached him asproceeds aforesaid.property by
Rowell made his return on said execution, thestating

sum in his hands as of said af-remaining proceeds property
ter satisfaction of the to be fromprior judgments $208,32,

costs ofwhich left the sum oflevy, $3,08,deducting $205,34,
on theexecution,to be the and same was returnedapplied

satisfied for that amount only.
The whole amount of the and costs ofprior judgments

thesatisfied out of of theproceeds soldlevy wasproperty
thus as balance of the$208,32, first$798,55, leaving amount

Rowell,sales in the hands of asof the returned on the exe-
stated,as before he received in allBut,cution. on said note

others, is,and thatof of$477,55; $383,57Putney principal,
as If this interest should beand interest. added to said$93,98

of it makeamount would as in$302,30$208,32, balance
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of saidBut this sum includes the amountbands.Rowell’s
has never been collected.Brown for which$94,34,note of

the sum ofshould be deducted fromamountIf that
inas the balance Rowell’sleaveit would$302,30, §207,96

all re-the balance ofhands, and that was money actually
and interest.ceived for the soldgoods

Brown, theevidence it that makerFrom other appeared
it,at the time innote of wasof said of $94,34, giving good

fromof visible which itcredit, mightpropertypossessed
and so untilcollected continuedprocess,been by legalhave

he became1848, insolvent,of andwhen suddenlythe spring
since.or be collectedhas been eouldnothing

that thethe ques-it was partiesagreed byWhereupon
facts should be transferredthe foregoingtions arising upon

such;for determinationcourt judicaturethe ofto superior
the or defendantbe rendered for asto plaintiffjudgment

the were trans-order. And samecourt shall thereuponsaid
ferred accordingly.

Lull, for the plaintiff.

defendant,for the contendedSawyer, as fol-andFoster
:lows

set forth in the declaration andcase which theuponThe
beto a is to had himis if atrecover, recovery byplaintiff

the of the defendant con-this,is thatall, bydeputy having,
on the hadwrit,sold attached aofsent parties, property

in to the amount ofthe his hands $341,ofbalance proceeds
execution,have levied thetowhich he plaintiff’son ought

it onhe levied $298,32 only.whereas
of officerin the hands theexecution wasThe plaintiff’s

the ofafter renditionwithin thirty days judg-somefrom day
until the return at theterm, 1849,the October dayatment

on notelast theterm, 1850. The payment PutneyApril
of 1850,on the 29th aftermadeof the $104,21, May,was

execution. The of theof the saleproceedsreturnthe day
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in the hands of the officerdown to the consisted,return day,
therefore, of cash all the hadwhichincluding payments

note,.............then been on thepaid Putney .§103,75
Brown,................The note 94,34unpaid against

The balance of the of theunpaid principal Putney
note,................................ 10,23

And the hadinterest which accrued on theunpaid
note, if that interest is to be considered asPutney

of the sale, at the returnproceeds amounting day
about,...................................to 90,00

ofIn behalf the defendant it was contended that—
noI. There were in the hands of theproceeds officeron

the execution could beplaintiff’s levied,which thebeyond
cash, §103,75.

if, however,II. That the officer is to be considered as
the amount of sales in his hands, it can behaving upononly

the that in salethe credit he takes theground uponmaking
of the and the creditor nosecurities,risk has ininterest the

the iswhether sold for cash or on aquestion property credit,
sufficient securities areor whether taken therefor or andnot;

thensustained,this view is the creditorif can haveclearly
thatclaim to interest be to beno any may agreed paid upon

securities.such
That if inIII. securities the officer acts undertaking his

so as toofficial the creditorresponsibility agive remedy
him for to take sufficient securities or forneglectingagainst

to collect the same in due time to be onneglecting applied
then theexecution, officeris not to be heldhis liable for the

on thenote facts stated in the case under formBrown any
notaction under this.;of certainly

of theEastman, is,J. The declarationgist plaintiff’s
defendant’s has notRowell,that the all theapplieddeputy,

of the Chase to theof the sale satisfactiongoodsproceeds
in his hehands;of the executions that has made aonly
of the and is liable for his de-proceeds,partial application
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This is thefault not the whole. only grievanceapplyingin
iscourse,of theand,which setsthe declaration up, only

be had in this suit.one for canawhich recovery
writs,on theThe sold Rowell the bywere by agree-goods

theinterested,ment creditors andof all the attachingparties
tobethe the to lawdebtor, appliedproceeds according upon

the nineteenththe recovered. section ofByjudgments
Statutes,the it is195 of thatprovidedchapter Compiled

“ shall be sold theattached officer be-personal byproperty
the consent infore if thereto andparties writing;judgment,

be in the same manner assuch shall made salessale of
unlessexecution, a different mode shalltaken' onproperty

be the the third section ofon Byagreed parties.” chap-by
it is that sales ofStatutes,ter 207 of the Compiled provided

shall notice,on execution be at auc-uponpersonal property
Thetion, to the bidder. statute furtherhighest provides

of sothat the sold writs shall beuponproceeds property
holden to the executions in the actions in whichissuingpay

made, in the order inthe attachments were which werethey
195, 36.Stat. ch. And attachedmade. Comp. property§

the of officer,to remain in theand is deemed custodysold
sameattachment, in the manner itso far to liable toas be

if it remained handswould have been had in his specifically.
196,ch. 26.Stat.Comp. §

that anseveral it isFrom these quite apparentprovisions
credit,officer no to make unlesshas saleslegal uponright

the or the order ofthe consent and ofby agreement parties,
the no of the statute that ap-creditor. There is provision

to such soldProperty uponpears contemplate any practice.
be of in the same man-attachment is to disposedwrits of

at to thewit, auction;to;as executionner upon highest
of the officer is boundcourse, for cash. Andbidder; and,

aré Ifthe for which the sales made.account for sumto
if the orderscredit,to a sale on or creditorthe parties agree

the sheriffand no doubtdone,it, wisely,as is frequently
di-orbut some suchbe without agreementwill protected;
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rection, the sales,officer is liable for the of the to beamount
inapplied the order of the If heattachments. sells on

credit, it is at risk.his own
Rowell,these the return theUpon officer,ofprinciples

was correct, and the defendant is in thisnot liable action.
theAll of the sales haveproceeds been tolegally applied

the of the executions in order thethe of attach-discharge
ments. The whole amount of sales Ofwas $1006,87.

sum hethis to the ofsatisfaction executionsapplied $798,55
had made,where attachments been a balanceprior leaving

of to be and$208,32 which on theapplied, was applied
execution.plaintiff’s

The officer sold credit aton the of the debtorrequest
and creditors,the directions,no areonly; nothaving given

sufferto thatloss arise in of suchconsequenceby any may
sale.a Whether the note of be or notBrown will notgood

affect their Neither can avail themselves ofrights. they
sale,from such other thanderived thoseany advantages

salearise the itself. the soldwhich from If for moregoods
would,credit than otherwise that is anupon they advan-

be Butof which therecannot istage deprived. nothey
canother that The officer holds thetheyadvantage gain.

as the debtor’s,or the until executions are re-goods money
covered, and then in the order of thethey applied at-are

after intotachments —the converted ingoods, being money
writs,of no the or the inmoney,case sale case of saleupon
when the hasbefore executions. And officer theapplied

hesales,amount of the has hiswhole sodischarged duty,
concerned,,as the creditors are is relievedfar and from all

in the collection of thefurther executions theliability upon
attached and sold.property

of FarleyIn at this conclusion the case v. Mon-arriving
146, ourroe, 1 Foster’s has not attention. InescapedRep.

casethat the action was the administrator of thebrought by
in thea balance sheriff’s hands afterdebtor for satisfying

held that interest beenthe and the courtexecutions, having
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the debtor for thehe forofficer,the was trusteereceived by
debtor,the and was ac-forheld theamount. He property

received,for had andan actioncountable to him in money
theinto his handssum had come tobelongingfor whatever

Theof the executions.over the amountand abovedebtor
income,and its ifall availsand itsheld thesheriff property

left afterdebtor, and whatever wasreceived, for thewasany
case,But in thisto him.the executions belongedsatisfying

the duties of thecreditor,the the andaction is brought by
out stat-byto areofficer in him particularly pointedregard

for the fullto the creditorute. And if the officer accounts
of the salesor the amountof forattachment,amount the
him do.tois that the lawwrits, requiresmade on the it all

be,mustcase,of theretheto the provisionsAccording
theJudgment defendant.for

Wallace v. Fletcher & a.

in-of anenjoymentandexclusive foradverse,An twentyuninterrupted years
right,grant,affords a conclusive of a orhereditament,corporeal presumption

is etjuris jure,as which to be as a debe,the'case may applied presumptio
rightwherever a can be in manner known to theby possibility acquired any

law.

enjoyment, right, theto have this must be under claim of withSuch effect, a.
knowledge and of the andowner, uninterrupted.acquiescence

norenjoymentA which did not exist when such adverse commenced,disability
at the of will not defeat thethe time when term pre-twenty years expired,

enjoyment.of arisinga deed or title from suchsumption

case,is an the fromThis action on the for waterdiverting
to1848,mill, Boston, 1,in New fromthe plaintiff’s May

of the writ, 26,the date 1850.April
that one L. Lin»The evidence tended to showplaintiff’s


