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corpo-thecorporation personallyWhere the a made liable formembers of are
events, contingent ren-liability and torate debts in certain the is too uncertain

a for theassigned incompetentder a has his as witnessmember who stock
re-corporation, it is all exist which the statuteunless shown that the facts

liabilityquires to fixed andrender his certain.
anybycorporator assigned incompetentA who has his stock is not rendered

liabilityliability brought by corporation.an the Theof action forfor costs
by judgment.rendition of thecosts accrues the

note,bill, indepositeda or be if it is theto an indorser of will sufficientNotice
refused,day paymentthe after is orpost in season for the mail of nextoffice

byis an indorsee.notice received
$682,1851, in-September 26, acceptance forNotice, that B. Kimball’sdated D.

pay-notified, presented andday, has beenby party and due thatthedorsed
sufficient,answerable, it is shownrefused, unlessisand that he was heldment

might beexist, toacceptance referredacceptances such that thethat other
uncertain.

resides,mail, he is suffi-by addressed to an indorser at the town whereNotice
town,cent, though postis in the near which the indorserthere another office

resides, parties.appearfact does not to known to otherif that be

T.aAssumpsit, note,to recover the amount of bysigned
19, 1851, for to Mont-datedChase, July $638,24, payable
order, months,or in six at the MerchantsCo.,&gomery

andCo.,indorsed saidBoston, and &Bank, by Montgomery
23,two one Marchdefendant; drafts,also of datedthisby

Co.& on D. Kimball forB.1851, $682,Montgomeryby
months,of said Co. into order & sixMontgomerypayable

andKimball, indorsed saidsaid byby Montgome-accepted
defendant; other,and this and the datedCo. May&ry by

& Co. on the same Kim-drawn1851, by23, Montgomery
defendant,to order this in sixofforball, $648, payable

this de-months, said Kimball and indorsedaccepted byby
fendant.

note and the drafts were discounted the Bank forbyThis
and the to him.defendant,the paidmoney

the the offered as a witness the cashiertrial,On plaintiffs
defendant,of the bank. the itOn preliminary inquiry by
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that the stock of the bank was aboutcapitalappeared
witness,that the atand the time of the com-$144,000;

since,of this suit and ever tillwas,mencement within a day
bank,or intwo, been,had a stockholder the but was not

then. defendant that he was toThe objected, incompetent
of therefore,on liable theaccount for costs oftestify being,

this suit. But the court overruled the and theobjection,
was admitted towitness testify.

The note drafts were indorsed the bank,and and sentby
to Boston for collection. At werematurity they respect-

for a andively presented bypayment notary public, pay-
refused,ment he on the same mailbeing forwardedday by

to the notices of such sim-plaintiffs non-payment, enclosing
ilar notices for this defendant. The same receivedwere duly

the on the next and them the noticesby plaintiffs day, by
for the defendant atwere addressed to him Deer-properly
field, and on the same the tooffice,into be for-day put post
warded to him mail. But it that notices wouldby appeared
notin due of mail reach thecourse defendant so assoon if

beenhad sent to him thethey from Boston.by notary directly
There was no evidence the orthat the bank in Bos-notary,

had of theton, of residenceany of the de-knowledge place
fendant. The defendant that,objected therefore, the notices

in season,were not and so heproper was not liable. But
overruled thethe court objection.
theOne of notices from the was as follows:notary

“Boston, 26,1851.September
T. M.Mr. White —You are notified thathereby D. B.

Kimball’s indorsedacceptance, for sixyou, hundredby
duedollars,two this haseighty day, $682, been presented

for at theme ofpayment acceptor’sby place business, which
refused, and thatwas are held answerableyou for the

with allamount, costs, &c., inlegal consequence of the non-
thereof.payment

Charles Haywarb,

59Public,Notary State Street.”
VOL. XXX. 30
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on theand thatsimilar,That on the other draft was
“it as Chase’salso,Chase note except Tappanspecifying

Bank, Boston,the indorsednote, Merchant’s byatpayable
at that bank foraand presentment payment.allegingyou,”
noticesthat the were insufficient.The defendant objected,

thethe court overruledBut objection.
thethe bank testified that he directed no-The cashier of

Deerfield, he andto the defendant at where understoodtices
other evidence offeredhe resided. But fromthatsupposed

that the Deerfield officetrial, it South poston the appeared
defendant’s and the one at which hisresidence,near thewas

evidence,nowas done. Theremail wasbusiness usuallyby
of the bank hadthat the officershowever, any knowledge

of Deer-office is in the townlastof fact. This postthat
Deer-six office calledand miles from thefield, postabout

were The defendantto which the notices directed.field,
he intherefore, action,was not liable thisthat,contended

ruled otherwise.the courtbut
consent the for thewas taken forA verdict by plaintiff

drafts, toof the note and to thesubject exceptionsamount
of the court.the rulingsforegoing

Stanley, for theFitchMorrison, plaintiffs.Sf

Clark, for the defendant.and D.Cilley

a ofwas member theThe witness corporation,J.Bell,

atill before theaction,the within short timeinplaintiffs
stock, for the of be-sold hishe probably purposewhentrial,

in to otherfacts,to relation which no per-a witnesscoming
to his admission is foundedThe objectioncould testify.son

bank,stockholder in the andthat as a membertheideaupon
liablethe witness was for the paymentthe corporation,of

the bank,ofand liabilities incurreddebts duringall the■of
the andto that this liabil-corporation,hetime belonged■the

the sale ofaffected in his interest.not any way bywasity
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is,theThe of lawgeneral that stockholders andprinciple
of are notmembers liable for of the debtscorporations any

theof The cases where acorporation. isliability specially
statute are and theimposed who al-by exceptional, party

is tothe bound show that circumstances existleges liability
which the thewitness within of theprovisions stat-bring
utes which theimpose liability.

The courts take notiee that arebanks of the class of cor-
awhereporations iscontingent personal liability imposed

inthe case certain areupon corporators, requisites not com-
with, theas well as nature andplied character of re-those

But no evidence wasquisites. offered that facts existany
case,in this which thesubject stockholders to andliability,

the court will not thatpresume exist, withoutthey evidence.
itthe case as theUpon appears, ordinary presumption ap-

that the arestockholders not liable orplies, indi-personally,
for the debts of the corporation.vidually,

If, however, weresuch facts shown as would render the
of thestockholders to acorporation subject for itsliability

thedebts, think witness in this casewe would not be there-
rendered first, because theincompetent, actionby being

for thethe corporation of abrought by debt claimedrecovery
them, nobe to canto due bejudgment recovered theagainst

for andcosts, as theexcept oncorporation, suchliability
would first on theaccrue rendition of thejudgment judg-

and after the witness had ceasedment, to be a member of
he could no bethe in event liable; second,andcorporation,

interestthe whichbecause a witness must bedisqualifies
;certain itdirect and is not itif is uncertain, remoteenough

FoundryMilldam Hovey,or v. 21 Pick.contingent. 456.
The that an uncertain,principle remote andgeneral con­

is notinterest, sufficient to exclude a witness, re­tingent is
in cases and books, 1ascognized many elementary Phill.

121;Ev. 1 Cow. & Hill’s 130;Notes 1 Greenl. 390,Ev. §§
397; 2 Stark. Ev. 745; Arch. P. & Ev. 43; v.Carter

;1 & E. 163­Pearce, D. Clark v. & Moo.Garmon, Ry. 31;
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Davis, 368; Phillipsv. 5 B. Ad. v. 11Bridge,Nowell &
Pick. v.108;v. 3 Hawes246; Knapp,Mass. BankRep.

Irish,v. 21 Maine357;9 (8Pick. BlakeHumphrey, Rep.
256; v.5 Johns.450; Kip, 'DoughgallStewart v.Shep.) M­

v. 5Bill, Wend.Eyek 55;Neilson, 139;2 Cow. Ten
Wend. 296­ v.Rensellair, ;v. 9 Lum­VanSchoulder Irvine

v.Bank, 190; Consequa,2 W. S. Pet.& Willingsbermen’s
5 382,v. Dana &c.White,S. C. 301; Smith

the cases limitedstockholder, inthe byThe ofliability
is in the naturethefor the debts ofstatute, corporation,the

toa the debts ofa liability payof conditional suretyship,
if thecertain corporationthe incorporation contingencies,

that anever been heldit hasdoes not them. Nowpay
to in re­such,asis his testifydisqualified liabilitybysurety

others, becauseto hislation the claims of principal against
toincrease his meansthe would paya by principalrecovery

Pierce,v. 1to exonerate the Carter D. &and thus surety.
26­Forward, Leland,7 Mass. v.Ely ;v. Duke163; Rep.E.

Brown, 271;v. 12 Geo. Ten259; Rep.6 Cush. Riggins
v. Pet. S.55; Consequa,5 Wend.v.Eyek Bill, Willings

C. 301.
or of thedeath, insolvency princi­the bankruptcyIf by

of is madethe debts certain,for thethe fund paymentpal,
insufficient, the would bebe heldsuretyit is shown toand
case, because no one can his testi­in asuch byincompetent

fund he isthe which entitled toorincrease protectmony
v.Cundell, 381; Carpenter Creat,v. 1 Camp.share. Craig

Chase,4 Denio. v.85; Fisher,v. Duel556; Flinro6 Hill
5 258;Conn.Sackett,v. Carr516; Rep.StebbinsDenio.4

C. C. 390.Curt.Hilton, 1v.
be the ofto thethe ample, competencyif fund appearsBut

it then becomesaffected, because uncertainnotiswitness
behis interest will affected hiswhether bycontingentand

5Davis, B. Ad. v.368;v. & PaullNowelltestimony.
4 v.Fisher, 516; Boyerv. Denio.34; DuelBrown, 6 Esp.

& R. 178.Kendell, 14 S.
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And where or doubtful evidence asnothing, appears,only
to the of fund,the no will besufficiency presumeddeficiency
for the of the witness. 4 Denio 516.purpose excluding

Where the debtor is and has the controlprincipal Jiving,
of his funds, is,own it of course, andentirely contingent
uncertain whether the interests of a becan affectedsurety

his and his is not affectedby testimony; untilcompetency
he has some or theacquired lien fund inright upon dispute.

Hallett,v.Peyton 1 Caines 363; v. 5 Johns.Stewart Kip,
5256; v.Eyek Bill,Ten Wend. 55.

renderTo the witness in the case itpresent incompetent,
be shown,must not that the ofduties the cor-only required

to itsporation members fromprotect havepersonal liability
been but to obviate the uncertainneglected, and contingent
character of the it should be the meansshown thatliability,
of the were insufficient for of theircorporation the payment
debts; that a demand had been made of thelegal corpora-

and the debt not beention, had or topaid, exposedproperty
attachment, and, that have sinceperhaps, sixty expired.days

In caseII. the of v. 9 N. H.Burley, 538,Carter itRep.
decided that the holder of a orwas note bill if hemay,

on dishonor,forward notice the of the andpleases, day any
notice transmit a notice onmay theprior party receiving

it;receives and thishe decision was as toaffirmed, theday
in Smith v. N.Little,first 10 H. 526; and inpoint, Rep. the

case it was thatheld,former the dishonor aof bill orupon
towhen the it reside innote, parties different it isplaces,

sufficient, if the holder a notice theintoputs office, inpost
to be transmittedseason the mail of the next andby day,

ineach indorser like manner transmit a noticemay theby
themail of that on hewhich receivesday notice.succeeding

if theSut notice cannot the exercise ofparty receiving by
reasonable forward notice to adiligence theprior party by
mail of the it will be sufficient if sent theday following, by
next mail. These arewe think,principles, supportedfully

the authorities cited the court. are andby by plainThey
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inare accordancecases,clear followed in mostrules, easily
have beenandwith the of longmercantileusages parties,

inthe of the State. The noticesas settled lawregarded
season, to these de-case inthis sent due agreeablywere

cisions.
26,1851, informed theIII. The notice dated September

indorsedindorser D. forthat B. Kimball’s $682,acceptance
andhim and due that had been presented paymentby day,

held answerable. A caserefused,was and that he was
a in this form be in­be where noticemight supposed might

note,to a butsufficient, because it failed identify particular
thereto be the case here. If wasthat could not be assumed

of thatfacts,the out which uncertaintyuncertainty,any
thecases,be For all common namearises, should shown.

andthe and of theamount,of the acceptor, day payment,
that beindorsement,of are all can tofact the necessary
The comesnote or easetheidentify acceptance. clearly

Little,v. cited.decision in beforethe Smith Storywithin
v. 13352. See ClarkNotes, 348, Eldridge,Prom.on §§

v.Wilmarth, 422;v. 13 Met. Bank War­96;Met. Wheaton
v. 23 Wend. 620.Downer,den, 413;Comst. Remer

indorser, resided at Deerfield.defendant, theIY. The
town, as Deer-in thatare two officespost designatedThere

about six miles The de-Deerfield,and apart.field South
tothe The notice was directedresided near latter.fendant

cases are frequent,Suchthe defendant at Deerfield. very
therule requiresthe is Theand rule ordinaryimportant.

his of resi-to the defendant atto be addressed placenotice
district le-no orso done. There isdence. It was locality
of aIt is a nameknown as South Deerfield. postgally

office merely.
that a reside init is held ifThere are cases where party

send no-it be sufficient totown,and not in a willa county,
or seat ofhouse,to him at the courthim, directedtice to
there is aof factinof the although pointcounty,justice

receiveshis heresidence,nearer to where usuallyofficepost
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his 297; Weaklyletters. on Bills v. 9Story Bell, Watts ;213­
Carneal, 2Bank v. Pet. 545. And in v. Remer,Downer 21

Wend. 2310; 620,Wend. it was held that notice of pro­
test, sent directed tomail, the town where the re­by party

issides, sufficient, there be several offices inalthough post
town,the unless it that the holder thatknew it shouldappear

be directed in a different manner.
It is not to how the questionanticipatenecessary might

be varied, if it that the cashier hadappeared affirmatively
been notified that the addressdefendant’s office waspost
South Bank,Deerfield. v. 1 An.See Carmen Lane’s R.

v.369; Bank,Ireland v. Johns. 1Kip, 231;11 Brent Pet.
S. C. Remer,v. before cited.89; Downer

to that fact of theshow the defendant’sNothing appears
officeresidence near the South Deerfield was known topost

of the otherany parties.
sustained, be,there mustThe of the courtrulings being

theon verdict.Judgment

DudleyFoster v. and Trustee.

trustee,party, chargedsued as cannot be tort,A on anyaccount of nor where
unliquidated damagesfor only.claim isthe

trustee, mayparty, charged,sued as be thoughA an action has broughtbeen
by debtor,against principalhim the in case the trustee has opportu-still an

pleadnity in action to recovery process;that the in the trustee and the action
principal stayedof the debtor will processbe till the trustee is determined.

process isIf a trustee commenced after the principalaction of the debtor has
stagepassed recoverythe where a in the trustee process be pleaded,could the

charged.cannot betrustee

“The trustee disclosed as :follows At the term,October
1853, of the court of common forpleas county,Hillsborough


