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his letters. Story on Bills 297 ; Weakly v. Bell, 9 Watts 213 ;
Bank v. Corneal, 2 Pet. 545. And in Downer v. Remer, 21
‘Wend. 10; 28 Wend. 620, it was held that notice of pro-
test, sent by mail, directed to the town where the party re-
sides, is sufficient, although there be several post offices in
the town, unless it appear that the holder knew that 1t should
be directed in a different manner.

It is not necessary to anticipate how the question might
be varied, if it appeared affirmatively that the cashier had
been notified that the defendant’s post office address was
South Deerfield. See Carmen v. Bank, 1 Lane’s An. R.
369 ; Ireland v. Kip, 11 Johns. 231 ; Brent v. Bank, 1 Pet.
S. C. 89; Downer v. Remer, before cited.

Nothing appears to show that the fact of the defendant’s
residence near the South Deerfield post office was known to
any of the other parties.

The rulings of the court being sustained, there must be,

Judgment on the verdict.

FostEr . DuprLey axp TRUSTEE.

A party, sued as trustee, cannot be charged on account of any tort, nor where
the claim is for unliquidated damages only.

A party, sued as trustee, may be charged, though an action has been brought
against him by the principal debtor, in case the trustee has still an opportu-
nityin that action to plead the recovery in the trustee process; and the action
of the principal debtor will be stayed till the trustee process is determined.

If a trustee process is commenced after the action of the principal debtor has
passed the stage where a recovery in the trustee process could be pleaded, the
trustee cannot be charged.

Tur rrusTEE disclosed as follows : ¢ At the October term,
1853, of the court of common pleas for Hillsborough county,
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holden at Manchester, the said Christopher Dudley, in an
action then and there pending in his favor against me, re-
covered a verdict of a jury in his favor against me of $164,45.
Said case was continued to the present term of said court,
and is still pending, no judgment having been rendered on
said verdict. I intend to review said action, and as said
Dudley is insolvent, I intend to avail myself, under the
advice of my counsel, of the benefit of the 47th Rule of
Practice in this court.

The writ was served on me, as frustee of said Dudley,
while said action was on trial, and before the case was sub-«
mitted to the jury. The costs in said action against me
have not been taxed,and I am unable to say how much
T they will be. Unless I shall be adjudged chargeable under

the foregoing circumstances, I had no money, &ec., of said
Dudley,” &e. ‘

Judgment on the verdict is deferred only on account of
this process.

The court held the trustee not chargeable, to which the
plaintiff excepted, and the case was transferred to the supe-
rior court for decision.

Foster, for the plaintiff.
Clark & Bell, for the trustee.

Bewn, J. The disclosure, in this case, is foo imperfect
to enable us to judge whether a trustee process might not
be maintained upon other facts which might be supposed.
If we assume, as we may, and perhaps ought, that the cred-
itor has drawn from the trustee all that makes in his favar,
the trustee should be discharged. It is clear that such pro-
cess cannot be maintained in every case where a party de-
fendant has an action pending against his trustee, which is
shown or admitted to be well founded. There is nothing
here to show the nature of the action.in which this verdict
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is rendered. If it was for slander or for assault and battery,
or for any cause of action in which unliquidated damages
are to be recovered, no trustee process could be maintained.
Paoul v. Paul, 10 N. H. Rep. 117; Despatch Line, &c. v.
Bellamy, 12 N. H. Rep. 205; Greenleaf v. Perrin, 8 N. H.
Rep. 273, 'Whileif the action was brought for the recovery
of a debt, the trustee process might well lie, if it was season-
ably brought.

The commencement of a suit by a creditor against his
debtor, does not necessarily preclude a trustee process by a
third person, against the debtor as trustee of the creditor.
In such case, the pendency of the -trustee process is a good
ground for an allowance of delay in the original creditor’s
action until the trustee suit is determined. Thorndike v. 4
D' Wolf, 6 Pick.120; Kid v. Shepherd, 4 Mass. Rep. 231;
Locke v. Tippets, 7 Mass. Rep. 149; Wadleigh v. Pilsbury,
14 N. H. Rep. 373; Drew v. Towle, 7 Foster’s Rep. 412.

If a recovery is had in the trustee suit, the frustee may
plead, puis darrein continuance, the recovery in that suit in
bar of the creditor’s recovery of part or all the claim against
him, as the case may be. And this furnishes the test by
which it may be determined whether the trustee process at-
taches or not. If the trustee suit is commenced while the
debtor trustee has yet an opportunity to ask for delay, and
to plead a recovery against him, if one should be had, he
may be charged as trustee, if no other objection appears.
Locke v. Tippets, 7 Mass. Rep. 149; Foster v. Jones, 15
Mass. Rep. 185; Thorndike v. D’ Wolf & Tr., 6 Pick. 120.

But if the trustee process is commenced after the time for
delay is passed, and after the last opportunity to plead is
gone by, the trustee cannot be charged, whatever may be
the nature of the claim, because he is liable to have the
debt recovered, collected by peremptory process of law, with-
out any opportunity to make defence, or to protect himself
against his creditor, by showing that he has already been
compelled to pay the amount to another, by virtue of a trus-
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tee process. Howell v. Freeman, 3 Mass. Rep. 121 ; Kidd
v. Shepherd, &4 Mass. Rep. 238; I Caffrey v. Moore, 18
Pick. 492.

Such, upon the disclosure, appears to be the present case,
and on its face the trustee cannot be charged. If, however,
the creditor’s suit is for a debt, which will support a trustee
process, and the case is so situated that further proceedings
will probably be had, which will give opportunity to ask de-

. lay, and to plead a recovery under the trustee process, that

may, in the discretion of the court below, be cause for delay
to discharge the trustee at present.
As the case now stands, the trustee must be discharged.

Stevexs 2. Norris & a.

A discharge, under the insolvent law of Massachusetis, is an effectual bar to a
suit upon a note, made and payable in that State, between parties resident
there at the time of making it, notwithstanding the payee and holder of the
note removed from Massachusetts to this State before any proceedings were
commenced under the insolvent law.

Tris is an action of assumpsit, founded upon three prom-
issory unotes, made by the defendants, dated August 27,
1847, payable to the plaintiff or order, one in three years,
one in four, and one in five years, from September 1, 1847,
The notes were made and dated at Liowell, Massachusetts,

“the plaintiff and said Norris then being citizens of that Com-

monwealth. About the first of December, 1847, the plain-
tiff removed to New Hampshire, and has ever since resided
there. On the 12th of December, 1853, said Noiris, then
being a citizen of Massachusetts, duly applied for a dis-
charge from his debts and liabilities, under the insolvent




