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note, signed by suretyapromissorya that another which wasIt is no defence to
named,had, given price propertybeen the soldtogether with the first for of

surety hadprincipals; signand that the been induced to the lastto the
by payeenote, by misrepresentations price,made the asnamed to the which

part surety.on the ofa defence the■wouldhave constituted

thea note forAssumpsit, $200, byupon promissory signed
defendants, order,to one orand Edward H. Meadpayable

issue,.Plea,to theand him indorsed the plaintiff. generalby
action, it in evidence thatthe trial of the appearedUpon

Mead,the H.note,of the Edward beingpayee employed
Pittsfield,in the business of merchandise betweenfreighting

in this and different on the Concord and Bos-pointscounty,
Railroads,ton and Maine sold out his team of horses and

indefendants,to the and received there-paymentcarriages
dollars,for a note for five hundred the defendantssigned by

as their and there was evi-Johnson,and one James surety;
Johnson,to that Jamesdence in the case show pre-tending

note, and about the timevious to his saidsigning $500
to his name to it as forwhen he requestedwas put surety

H. de-defendants, said Edward Mead what thethe asked
;to him for the team that said Ed-hadfendants agreed give

“ James madedollarsthat saidfive hundredward replied,
butas toosome to the high, finallyobjection price being
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the note forconsented to and that it was under-$500,sign
he, James,stood said Edward that said itby was signing

as of the defendants. The evidence further tendedsurety
to that the note in suit was onshow theaccount ofgiven

said Edward and the asdefendants,between eitherbargain
foran additional consideration the sale of the or ateam, as

the transfer of theconsideration for theof busi-good-will
James had noness, and that said of the innoteknowledge

suit, it,or of the to when he theagreement give signed
thenote. On of the defendants, it was con-part$500

that were not liabletended the note in forthey upon suit,
the reason that said James Johnson was induced to thesign

thenote, as the of defendants, falsesurety by repre-$500
tosentations made him the as theEdward, toby payee,

of the theterms And court theinstructedbargain. jury
James,that the towhen about his nameputsurety, upon

a tonote,the had if heknow, chose to theright put$500
thewhat the terms of were between theinquiry, bargain

Edward,and said and that saiddefendants Edward was
to truehim information thatbound thatupongive subject;

made of him James,if were said ofinquiries such aby
as would lead to acharacter disclosurenaturally of the

to beconsideration andagreedwhole paid, materialany
him, or falsewere withheld answersmatter wereby given,

on James;be a fraud said and whether suchit would fraud
a to suit,defence the note inconstitute aswould against

the would theEdward, depend question whetherpayee, upon
to the made said James,inquiries bytrue answers as they

understood,be havewouldordinarilywould disclosed the
into,suit as orinnote a of theentering constituting part

bargain.
areturned verdict for the defendants,The and thejury

that the be aside,moved same set and a new trialplaintiff
on account of the aforesaid in-erroneousgranted, alleged

of the court.structions
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Perley, thefor plaintiff.
a takeIf this were fraud on the he alone couldsurety,

unlessof it. The contract voidableadvantage being only
itit,he chose to disaffirm must be held as to others.good

Contracts,on 529.Story §
one a man’sThe case of an underhand with ofagreement

andstands on ofcreditors peculiar public policy,grounds
226;Contracts,case. onno to thishas Storyanalogy §

Contracts 515.White, 12 Peters Parsons on178;Clark v.

for the de-Bellows,whom wasNorris, withHayes Sf
527-8Contracts, Ed.,5th Am.onfendants, cited Chitty

219, 224;on623; ;2 482-3­ Suretyshipand Kent Burge
5v.605; Compton,v. 3 B. C. StoneBishop, Bing.&Pidock

v.Duchaire, 551;3 T. R. Cockshotv.C. 142;N. Jackson
434;P.N.Gray,Hill v. 1 Stark.763;2 R.Bennett, T.

128.Tilton, 1 Foster’sv. Rep.Trumbull

asadmitted,It be aC. J. may safely generalWoods,

ex-to receive frank anda has athat rightsuretyprinciple,
to thein his to riskinquiries relatingreplyplicit-statements

and which are made for the ofpurposehis undertaking,of
as to the or of as-mindown safety proprietyhissatisfying

are those whichthese inquiries, respectit. Amongsuming
of to tothe debt which he is requestedconsiderationthe

for a man that take the hazard ofname; wouldhislend
adventure,inmanner,in afriend thathis prudentaiding

to theit,decline in a case in whichbewell supposedmight
theone,anis imprudent property purchaseddebt proposed

to at orthe price,principal any purchasedof doubtful utility
real If theits and worth.a above practical payeeat price

creditor, circumstances,under such de-or othernote,aof
a meanson such and ofthe subject, misrep-ceive surety by

the consideration and of debt,as to theoriginresentations
into a of into enter contract behalfhim guarantyinduce

forwhich, but such hethe misrepresentation,of principal,
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tobe have theredeclined, ismight supposed good ground,
the reason of the also,as well asupon thing upon authority

for thethat found such circum-saying surety might upon
stances a substantial defence to action that beany might

his at least the extent andbrought upon promise, beyond
value of he have taken.indemnityany may

The does not but thequestion arise, for present purpose,
it bewell conceded that if the thewere, as casemay surety
finds, induced to the note for five dollars,hundredsign by
the that such was the sum forpayee’s representations paid
the described, while, fact,in of theproperty point principals
had undertaken, more,for two hundred as theagainst payee,
who had deceived him in that the facts wouldparticular,
furnish the with a good defence.surety

aBut different is Here,question this case.presented by
the seeks tohimself take of the fraudprincipal advantage

to have been committed thesupposed surety.against
as casedefendants,The the thesupposes, bought prop-

hundred anddollars,for seven for their own useserty and
There is no that were misledpurposes. pretence they by

theof as to thevendor nature andrepresentationsany
sold,of the chattels or as to the title. Norquality does

in the ease whichappear wouldany thing pretendthey
constitute defence in this action,whateverany whatexcept

theirarises from theirhaving strengthened toengagement
ofa the to their ownpart by namespay price, adding the

of James Johnson.guaranty
defenceThe which set fromthey up, thatarising circum-

stance, is this: That when Johnson assumed the suretyship,
he it indid of the ofconsequence therepresentations payee,
that the of the chattels sold no moreprice was than five

dollars,hundred in factwhile there was a private agreement
toof the defendants two hundred more; that he wouldpay

becomenot have otherupon or if hesurety any conditions,
had theknown whole truth. That the toagreement give
the hundredtwo dollars in addition in fraudtherefore,being,
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hethe benefitcounteractof as to designedthe tendingsurety,
an un»act,derive from that wasshouldthat the principal

enforce.will notthe courtwhichlawful agreement,
the authorities adducedexaminedWe have attentively

and aredefence,of this clearlytheto sustain legal theory
fail to do so. withoutthat They,of the theyopinion

bethere are contracts which avoidedthatdoubt, show may
them, the that theythe making groundby parties upon

which theto othersecure the contracting parties advantages
thirdinterests of parties, protected public pre-by policy,

nature,from Of this areclude them intaking. agreements
of for dis-fraud, creditors thearrangedcompositions by

debtors,of and some others. But none of thesetheircharge
tocases bear than a remote the oneotherany analogyvery

before us.
this. OneThe case of Jackson v. Duchaire was briefly

to aid the the someWelch, defendant, ofbought plaintiff
totook a bill of sale himself.¿£70,furniture for and

had been on to to theBut the defendant prevailed give
¿£80her notes for for the same Themore,plaintiff thing.

the two-fold trans-cause was decided that theupon ground
and there noWelch,was a fraud that was con-action upon

for the notes.sideration
a sound and obvious defence.The latter was extremely

case, is atherefore,The but feeble for theauthority princi-
in the former. But a still ob-involved greaterperhapsple

as an ofcase, as a and theto the exponentguidejection
and define thelimit prin-it does notthatis, intelligiblylaw

to their de-court intended basetheitself whichuponciple
far shortbe, it comes ofBut thathowevercision. may
of ato the caseany suretyprinciple applicableenunciating

business.in ordinary
has in theno interest transaction thebetweenThe surety
creditor,and his own He isbeyond indemnity.principal
to or that the shallassumestipulate principalnot supposed

transaction,benefit from’the analogousreceive any specific
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to that which to a creditors? foxparties composition arrange
their common debtor. The nostands in relation ofprincipal

or to the the foundationthattutelage wardship surety, lays
of latter,that the in isany presumption assuming suretyship,

an or theadvancement, like, for thearranging principal.
If a case were in which facts sopresented, extraordinary

should athen,there would be fairactually appear, perhaps,
as to the the of the casequestion of doctrineapplicability,

to,last referred and of the of insureties standingrights
relation,the of relations or other benefac-peculiar parents,

tors. But of the kind here and,•nothing appears nothing
the ofpresented this it fromreport case, distinguishesby

easesordinary of suretyship.
If we were to decide notthat the defendants were liable

in this case, we do so, seem,must as it would upon grounds
that leavewould avoid the contract. And thiswhole might
the awho have with their inplaintiffs, posi-parted property,
tion in considerednot,which but wellought uponthey

be left.togrounds,
On whole,the we are that noof the opiniondecidedly

defence is disclosed there-verdict,the that theupon case;
be setfore, aside,must and a

New trial granted..


