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insolvent,estate, appeals from thorepresentedanadministrator ofanWhere
estate,against theclaimsappointed to examineof the commissionerdecision

allowed, to ofreduces, he is entitled costsappeal, the amountuponand such
appeal.the

rule, only in inter-if be an item ofthe the reductionexceptionit is no toAnd
byerroneously allowed the commissioner.est

Appeal the decision of theadministrator fromof the
claim thethecommissioner, plaintiff’s againstallowing

of Mrs. Hutchins.estate
commissioner,to the and himclaim,The as bypresented

:full,in as followsallowed was

“ services,7. as1847, Oct. To housekeepermy
date, at 006,1846, tonurse,and from April $3

00week,................................$234per
65 52to June, 1852,.......................Interest

52”$299

in easecourt,entered this the wasAfter the wasappeal
wasfound that thecommissioner,to a who plaintiffsent

of thethe consentsum, but,to recoverentitled bynot any
week,her dollars a fromhe allowed twoadministrator, April

the death ofand interest from6, 1847,to6, 1846, January
evidence beforetheand he alsoHutchins, reportedMrs.
of thefound,the facts andHis of evidencereporthim..

and no other evi-read to thehim,before were jury,given
court instructedeither The thedence offeredwas by party.

evidence tothere noother that wasamong things,jury,
the deathuntil afterallowance of interestthewarrant any
thethat it had beenHutchins; plain-of Mrs. suggested by

the allowedreduce sumthat if should bytiff’s counsel they
lose herhis clientcommissioner of mightthe insolvency,
of sucheffectbe thecosts, and such indeed might possibly
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a verdict; that the could not consider-suchyet jury permit
ations to affect theirsubstantially verdict; if,that anupon
independent should arrive atjudgment, a result sub-they

with the sum awardedstantially below, couldagreeing they
then be ifpermitted, to conform to thethey thought proper,
exact sum allowed the commissioner, but that thisby in
case, notcould allow interest to the of Mrs.deaththey prior
Hutchins, and such sum as asonly principal (if theyany)
should believe a and thejust reasonable forcompensation
services rendered. The forreturned a verdict $234,jury
and interest from the death of Mrs. is the fullH., which
sum week for the entire the interestcharged per butperiod,
is about less thethan interest and allowedcharged, by$40
the commissioner of Each claimed costs.insolvency. party

From an affidavit filed after the ease had been transferred
to this itcourt, beenthat after the hadappeared appeal
taken, but before thebelow,it entered in the courtwas ap-

offered to had beenpellee remit all that allowed theby
commissioner as interest, and to take the sum inprincipal
full the claim,of whieh offer was declined thedischarge by
administrator.

ilackett. for the appellee.
This is a question costs,of anuponarising theappeal by

administrator from the decision of the commissioner, allow-
the claim of theing theappellee estate of the in-against

testate.
The amount allowed the commissionerby forwas, the

original 00claim,................................$234
Interest, from the rendition of the to theservices end

of the commission,.......................... 65 52

52$299
The amount found the was, for theby jury

the claim, 00original ................... $234
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55of 34intestate,the death theInterest, from
-- 268 55

97$30

11, 1791, beenof Feb. repealed,1. The statute having
substituted,differentact provisionsand another containing

in this case.be ancannot2 N. H. 409 authorityRep.
it islaw, 416,Stat. provided,the 8,)existing (Comp.By §

“ administrator,the the creditortakenthe was byIf appeal
costs, if the amount allowed himhis byshall be allowed

is not reduced.”the commissioner
“ is theamount,” intended principalthatI contend by

“ thetothe amount” allowed ap-and thatclaimed,sum
theofthe“reduced,”not been within meaninghaspellee

allowedcourt,of thedirectionunder theact. The jury,
itHutchins,the death of Mrs. althoughfrominterest only

left considerableMrs. Hutchins property,thatwas proved
ofthis direction washer debts.all Althoughafter paying

verdictnot to have thesoundness, I do wishquestionable
thisofthe characterto considerit isjdisturbed but proper
Theof costs.thein connection withdirection, question

as thesumfor the samea verdict principalreturnedjury
in the matterdifferenceallowed. Thecommissioner only

thedifference was occasionedand thisinterest; byis the
sol-The estateof the court. beingdirectionperemptory

to whetherinquirehave left theshouldvent, jurythe court
find acouldfrom which promisefactsthere were theyany

theis inthat the interestNow I contendinterest.to pay
and a matterallowed,incident to the amountnature of an

allowed,and like the sum innot,of principalcomputation,
as much anIt isof a determination.the nature judicial
to be deter-is; andas costssum,to theincident principal

bein eitheran errorand maymined by computation;
the determina-corrected,and withoutcommitted affecting

The intendedor claim. statutetion of the amountprincipal
isthereto and for wheredoes onlyprovide, provide, appeals
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about the amount of the sum duea principaldisagreement
is another method out andor claimed. There pointed pro-

to correctstatute, 171, 15,vided Comp. Stat.,)by (chap. §
commissioner,the such aserror committed was com-byany

he hadcase,in where allowed in-mitted this inadvertently
andservices,rendition of the not fromterest from the the
haveThis would been imme-of the intestate. errordeath

I do notcorrected, if known or knowdiately suggested.
that the claims that he for theadministrator appealed pur-

of the error of the court. If he does,clericalpose correcting
I that an administrator should not to correctsay appeal
such an an and effectualerror, when methodeasy, prompt

cost,of is Heit, without cannotcorrecting provided. fairly
do this, until he shall have this and failed.sought remedy,

2. I thatcontend the as soon as the com-plaintiff having,
missioner’s error was to her notice, and before thisbrought

the error,was to correctentered, offeredappeal by waiving
interest,all claim to theof and receive sum,principal with-

interest,out in full of her claim, she hasany discharge en-
titled herself to have this costsofquestion considered by
the court as if the commissioner had allowed her no interest.

3. That there is no forlaw anprovision by administrator
costs,to recover when he thetakes and thatappeal, there is

for theno reason omission to make such agood provision.
this case,In for theinstance, administrator allowed this

claim to be tried before the commissioner, without producing
the witness whom he relied in the trial beforeupon the jury.
The law in what instances thehaving prescribed adminis-
trator shall recover costs, is toequivalent that heproviding
shall not recover costs in this case.

4. That in andlaw the shouldequity, plaintiff not only
be costs,from but shouldexempt recover costs. She makes

claim,a the full amount of which the commissioner, after a
allows; theprotracted administratorhearing, andappeals,

the allow the full amount of herjury claim. She should
not be for a clericalpunished error of the commissioner,
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to it,she not offered correct it as soon as she knewwhen only
of interest whichbut offered to upgive legally belong-f!30

had athe administrator and effec-her, plained to and when
corrected, costs.this error withoutmethodtual of having

Itdiscretion of the court.is within thequestionThis
cent, of her claim for thetencost this plaintiff per nursing

it the hasdeceased, to establish before commissioner. It
to it ofher as much establish before the courttwicecost

court not hold shall losecommon The will that shepleas.
forclaim,a of her and the administratorpartso large pay

cost he has occasioned her,and unless theythe annoyance
a rebuke.’in her conduct suchrequiresfind whichsomething

Hatch, for the appellant.

decision is aWoods, questionC. J. The for simply
an taken the adminis-of costs byquestion upon appeal
of es-from decision the commissioner antrator the upon

suminsolvent. The recovered thetate represented upon
creditor less than thethe was amount allowed himbyappeal

Bothcommissioner. movedthe to beparties allowedby
thethe costs upon appeal.arising

commissioners,act fromThe appealsregulating (chap-
makesof no163 the Revised express pro-ter Statutes,)

thein a case like The 7thin to costs present.vision regard
“ costs,shallthat the administrator recoversection provides

action,to enter his a com-creditor fail uponthe filingif
fail to recover more thanor if creditorthe appealingplaint,

If the takenthe commissioner. wasappealallowedwas by
bethe creditor shall his costsadministrator, allowedtheby

the is not re-him commissionerthe amount allowed byif
of the tothe actThose are only provisions relatingduced.”

isthen, that there noseen,It will be pro-expresscosts.
ancosts, where, takenappealthe upon byvision touching
the creditor thethe amount allowedadministrator, byan
is,The what is the truereduced. questioniscommissioner
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rule to case,the where there is noapplicable express pro-
vision the ? Both to beupon claimsubject entitledparties
to-costs. We think, that ishowever, it clear thatentirely
the creditor is not to costs inentitled such a case. He is

asnot, we have seen, theof actby any express provision
referred to; nor he,is in beview, to asany theregarded

contended,It isprevailing however, that theparty. creditor
be as recovered the samemay regarded amounthaving as

was allowed the thecommissioner,by reduction being only
reason of an error in theby of interest duecomputation to

him. thisBut is not aview one. There wassatisfactory
an error, it is true, in to the interest, andregard consequent-

in to the amountly creditor,due to theregard and theupon
the error has beenappeal corrected, and the foundsum due

has been reduced. Now this an errorwas of substance. It
in claim,was to a too, that the creditor,maderegard bywas

thefor commissioner allowed what was claimed.precisely
It is evident, also, the error arosethat from an erroneous
view of the rules of law questions ofgoverning interest. It
formed, then, a and ofproper just ground appeal. Indeed, it
was the method the administratorwhich couldonly by pro-

thetect of those whom herights represented. And we may
remark,here that the offer to remit the whole interest al-

lowed the commissioner, canby have no proper asbearing,
the us.affecting question was,It at most, a propo-j^efore

sition for a not Itcompromise, was aaccepted. proposi-
tion, in tosubstance, remit the interest, the admin-provided
istrator would no further to theobject allowance of the

sum claimed theprincipal creditor.by administrator.The
notdid the offer, and was notaccept bound to do so. He

had a to contest the whole claim andright abide the conse-
of thequences result. It hiswas togeneral thatduty pursue

course if he had a conscientious and reasonable belief that
the claim was And there is beforeevidence us thatunjust.
he have well entertained thatmight belief. The offinding
the tocommissioner, the claim afterwhom was committed
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the was in accordance that view. Itappeal, is, then,with
to be as a case in the claimwhich of the creditorregarded
was reduced taken,an andupon appeal properly fully justi-
fied the intermediate theand final result. Itby proceedings

anwas for substantial cause. The creditor notappeal ap-
to be entitled to thecosts, is,questionpearing remaining

whether the administrator is entitled to recover his costs of
the appeal.

Drury Leland,It was decided in v. 2 N. H. 409,Rep.
ifthat a creditor recover an taken an ad-upon appeal by

from the decision of a commissionerministrator, anupon
estate,insolvent a less sum than was allowed him theby

the is entitled to costs. But itcommissioner, administrator
theforce,said that the then in andis statute constituting

decision, differs from the act atfoundation of that present
and the rule for the decision of thisforce,in furnishing

be the acts referred tocause. It will to see whetherproper
infrom, be, substance,or inbe agreementdistinguishable

a recital ofeach other. We have thewith already given
the now in'force. The act which furnish-of actprovisions

Drury Leland,the decision in v. wased the rule for passed
and,N. H. Laws11, 1791, according220-21,)February (1

“ that when a cred-case,that itto the citation in provided
commissioner, if some-the decision of theitor fromappeals

allowed, isthan the commissionersbut not more giventhing,
court, costs shall notof thisthecreditor judgmentto the by

for the executorbut be taxedcreditor,taxed for thebe may
or administra-that an executorand whenadministrator;or

commissioners, if theof thethe decisionfromtor appeals
isallowed allowedas the commissionerssame, or as much

have his fullcreditor shallthe thecourt,the ofby judgment
that there is nobe express provi-It willcosts.” perceived

theact, costs, where,mentionedin the lastsion respecting
or executor,an administrator from the de-upon appeal by

commissioner, the sum allowed the commis-of acision by
toasisreduced. Nor theresioner is any express provision
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of a cred-where,the of the thecosts appeal, upon appeal
recover himitor, he shall a sura than was allowed bylarger

acts tothe commissioner. Those cases are left alike in both
rulesbe of andlaw,bygoverned general principles general

inof courts, statutes,orpractice adopted by generalby
thetheir of costs. In theoperation, upon subject particular

consideration,under the two statutes are similar.precisely
has theNeither provision question.any express touching

Drury Richardson,v. Chief after re-Deland,In Justice
the 11,1791,of the act of beforeciting provisions February

“mentioned, remarked: These consider asweprovisions
in the statute of who wasplaced to showby way example,

intended to be considered as the enti-andprevailing party,
tled to costs. And we entertain no doubt that where the
creditor and recovers more than the commissionerappeals,
allowed him, he must be considered as the prevailing party,
and entitled to orcosts and the executor adminis-; where
trator the recovers less thanif creditor the commis-appeals,
sioner allowed, the administrator must be considered as the

and entitled to costs.”prevailing party,
We consider the decision as anbeing authority directly

in and to the case, and in favorpoint, ofapplicable present
of the costs claimedthe allowance the administrator.by

see no toAnd we reason doubt the correctness of the de-
Itcision. seems to us to rest on sound general principles,

since and in It awaslong adopted general practice. gen-
eral rule law,of from in this State,resulting long practice
to costs to' the The rule hadgive itsprevailing party. ori-

in and not ingin practice, enact-any positive legislative
ment. Ashley,v. 4 N.Barron H. 279. isSuch nowRep.
the rule, the of thegeneral statute.by provisions Rev.
Stat. ch. 191, 1.§

We are of the that the administratoropinion in this case
is to be as the andregarded thatprevailing party, according-

such,as the wellly, settled' rule ofby asgeneral practice,
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well the Statutes,as of theexpress Revised he isprovisions
entitled to costs.

theJudgment appellant costs.for for

Kittredge.& ux. v.Lawton

answer, provedin is asA denied the not taken for thefact in the bill andstated
decree, supported by testimonyother evidence than thepurposes of a unless

of one witness.
sale,property proposed ap-forvendor, descriptive of the mustbyused aWords

representation,a andpear by him as and for intendedto have been intended
addressed, chargeabletoin order make him forby personbeto believed the

uponTherefore, billrepresentation.a the stated that the de-false where
“plaintiffs’ agent objectedpayment,in the tooffer of stocksfendant’s certain

them,” thereupon represented valuable,asand defendant themreceive that the
them, held, theagentthe receive it was that thatso as to induce to statement

material; being proved, misrepresenta-theobjected, and notagentthe was
out, having any means, opennotnot made the defendant not to thetion was

knowing property.theofagent, of the value

Chancery. the 23d ofbill that onThe dayIn stated
herHelen, sole,thenthe1842, placedplaintiff,February,

in of the de-to the hands$8,453,39,amountingproperty,
besttime to timeas he should fromfendant, judgeto invest

intrust, and,the when requested writingoffor the objects
transfer theandand Dr. Rufusherself Kittredge, payby

Theas plaintiffsshould appoint.to such person theysame
1849, theand on the 10th ofintermarried, April,afterwards

W. H.be to Y.the toordered fund paidproper parties
Hackett, Esq.

ofwith Mr. Hackett a balanceThat settlementupon
trustee,of the for which itin the handswas found$9,100

stocks,and certainhis note forjthat $2,000,was agreed
should be taken into $6,600,therewith partamounting


