
TERM, 1855.JULY 581

Drew v. Towle.

promissorypaid aWhere, 1848, oninterest wasday May,on thethe 27th of
dayaccordingly, and on the 10th of1, 1849,April and was indorsednote to

“ partin of the within1849, $175 indorsedpaid, andJanuary, the sum of was
interest on theto be allowednote, payer not entitledit was held that the was

1,April 1849.payment$175 tosum of from the date of the
State,damages inthereon is the rule of thispaid and interestThe consideration

has ageneral warranty, where there beenofuponin action the covenantan
title, possession been surrendered to the holdercomplete and hasfailure of the

suit,title, litigation.expensesthe ofparamountthe without orof
warranty, goescontaining a covenant of wholand under a deedgranteeA of

it, possessionduty grantorthe to remain in forpossession of owes no tointo
estate,litigatingpurpose questionof a of the increased value of the whilethe

claims,possession mayhimself and under whom he but at oncein of those
title,possession any having paramountone a and no deduc-surrender the to

entitled,damages bewill be made from the to which he would otherwisetion
mightby any betterments of he have availedreason of such claim of which

himself.

upon the amount of thecomputation interestin the ofBests are not allowable
stated,land, damages before inthe rule ofpaid the withinconsideration for

warranty.generalofuponthe action the covenant
remedy sought by wayvary, respect,in this where the is ofcannotAnd the rule

set-off, action of covenant.of theinstead
attachment,foreign paid,against trustee in when willjudgment rendered aThe

principaldischarge againstclaims of the debtorthethe effect tohave same
voluntary payment, it; computationto the extent and in thea ofasthe trustee

ordinary prevailsrule be whichupon such claims the is to followedinterestof
payments are made.partialwhere

land, sale,by avirtue of contract of is notpossession of holden adverseThe
according agreement.made to thepaymentfull for it isuntil

court,agreements iswritten matter for the and not for theconstruction ofThe
jury-

verdict,late, except a which has been read in evidenceis too after to to noteIt
defendant, specifi-by on account of a variance between the note and thethe
in the set-off.cation

court,money paidand to thea set-off is filed is into as the balance dueWhere
also,plaintiff’s greaterand it is that a sum is dueplaintiff, and the costs found

him,paid plaintiff be entitled tothe sum so as the balance due the willthan
thereon, pay-and hisjudgment for the excess and interest costs since thea

sum,But if and determined that a smallerinto court. it be ascertainedment
balance, plaintiff,paid due to theprecisely equal to that as the wasor a sum

since thejudgmenta for his incurredthen the defendant is entitled to costs
payment.of saidtime
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Assumpsit. The writ dated the of March,was fourth day
A. D. 1850.

The action commenced to amountwas recover the of two
notes, 30th, 1847,dated November for two hun-promissory

dred dollars each, and first in one thethe andpayable, year
second in interest;two from said and alsodate, withyears
a note for one hundred and with inter-dollars,ninety-nine
est after the first of the1849. each of twoday April, Upon

“hundred dollar notes is the indorsement: 27 Mayfollowing
1848 rec’d interest on the thewithin until first of Aprilday
next.” And the note in one thedue isupon year following

“indorsement: 10, 1849 rec’d in of the withinJanuary part
note one hundred dollars.” The defendantand seventy-five
claimed to be frominterest this indorsementallowed upon
the said 10th ofday January.

It that there was included in said hundredappeared two
dollar notes the sum of for a of land,certain$170,13, piece

to the defendant the on said 30th ofconveyed by plaintiff day
November, a warrantee deed in common form. For thisby

the defendantland filed a claim for in offset to thedamages
Theaction. defendant claims interest said sum ofupon
and also claims to make a rest in the$170,13, computation

of this interest and the interest on said indorsement of $175,
toat the date which interest was thenotes,thepaid upon

first of A. D. 1849.April,day
note,The offset also included a thesigned by plaintiff,

30th, 1847,dated November for the sum of as stated$42,25,
the and indorsed to the defendantoffset,in which was duly

the commencement of this suit.before
on the13th, 1850,set-off was filed November andThe

intoof the sum of was1852,17th February, paid$90
thecourt, to that as the balance duetime,with costs up

plaintiff.
on 27th ofbefore, 1851,defendant had theThe day May,

K. Drew,of and hadbeen trustee paidadjudged Mercyduly
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the amount of the for the sumhim,judgment beingagainst
of $130,34.

At the deedtrial, the defendant and theproduced proved
of the him, November,to dated the 30th ofplaintiff day
1847. And he also con-1834,that in one Thurstonproved

division19,the of lot numbered in the southwholeveyed
halfof lots in land in the westEaton, question being(the

executed,to ac-Tucker,of said one a deedlot,) by duly
recorded,and and traced the to the wholetitleknowledged

of said lot from said to thatMiller,Tucker one and proved
the east half had underbeen occupied by sundry persons
said theTucker and his till and that whole1850,grantees
of said lot had been underMatthewson,oneoccupied by
said Miller, from 1850 to 1852.

uponThe Drew enteredthat one Josiahplaintiff proved
to pur-the a contract1829,west half of said lot in under

andof $105,the sumforchase the same of said Thurston
1837, whenuntilthe contractunderremained in possession
said Thurs-deed fromand took ahe sum ofsaid $105,paid
1838, soldofton, 14thafterwards, August,and on the day
admittedIt wasto theand the same plaintiff.conveyed

land. Itof the ap-ownertheThurstonthat was formerly
1837, thehim intoof the deedthe datethat frompeared

incontinuedtheand after himDrew, plaintiff,said Josiah
toher deeduntilinthe land questionactual ofoccupation

cleared-aand30th, 1847, por-the defendant of November
hisunderenteredthat the defendanttion of the andland,

or 1850.1849untildeed, inand remained possession
thatcontendedcounselthethis evidenceUpon plaintiff’s
not,ifortitle possession,she had a by twenty yearsgood

was competentof theon the plaintiffthe evidence partthat
in value'increasedbeen byhadtheshow that premisesto

shethose under whomandof the plaintiff,improvements
have remainedmightthe defendantand that sinceclaimed,

betterments, the wholeon hisand insistedin possession,
courttheButback.be recoverednotcouldconsideration
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ruled contract,that the hisDrew,of Josiah underpossession
notwas adverse that the defen-1837,until in andpayment

dant was a claimnot to submit to a suit and set upobliged
for no re-There wasbetterments under the issue.general

defen-in the it did not that theplication case, and appear
dant had notice that the setwould up anyany plaintiff
claim on account betterments before the evidence wasof
offeredon trial.

to theNeither have jurywishparty having expressed any
thatdirectedthe court belowotherpass questions,upon any

with saida verdict be entered in accordance rulings,should
this court.to the ofsubject opinion

note,ain evidencedefendanttrial,At the the produced
offor the sum forty-twoas a notewhich his counsel read

thenwascents, and nodollars and objectionseventy-five
or its admissi-note,of themade in to the amountregard

the courtthatand theset-off,under the agreedbility parties
notes, and that a ver-thethe interest uponmight compute

court.thedict should be entered to-the ofopinionaccording
court,were furnished theafterwards,But when the papers

it insisted thewas plaintiff’sunder that byagreement,
the note isof twenty-fivecounsel that the true reading

sumthat the smallernot,ifandcents and not seventy-five,
offset.under theallowedcan beonly

case bein thisthe questions arisingordered thatIt was
orhad,trial bea newand thatcourt,to thistransferred
asfor such sumandfor eitherbe entered party,judgment

anof this case and inspec-a considerationcourt,said upon
order.note,tion of said might

Hatch, for the plaintiff.

Small, for the defendant.

the indorse-not allowable onisC. J. InterestWoods,

sum of was paid1849. The10,ofment January $175
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inand received of the of Thethe note. in-part principal
terest had been to that todate, wit, 27,adjusted prior May

of 1849,to the on each1848, first of the notes.April, f200
the the 175was, then,There to ofwhichnothing payment $

wit,for fell tothe note due in oneupon $>200,which year,
1848, be of30,November could but theapplied, principal

the in :note. The indorsement is these words and figures
“ note10, 1849, received in of the onewithinJanuary part

note,hundred and dollars.” theseventy-five byAlthough
the terms fellit, 80,of due November the interest1848, yet

], thereon,to indorsed furnishes1849, andpaidbeing April
evidence of of for extension ofan the anpartiesagreement
the time of of the until thatpayment principal period.
Crosbyv. 10Wyatt, N. H. 318. The wasRep. principal
not due, then, until What the defend-that time. induced
ant to the it thedue,make before became or plain-payment
tiff to it,receive does not But whatever mightappear.
have tomotive,been the we are not that it was thepresume

of bethe to theinferred from face ofunderstanding parties,
the transaction, that the or understood thatagreedplaintiff
she or on thewas to allow interest sum of the indorse-pay

time toment, to the which the of the whspayment principal
to be mereThe fact of the anddelayed.agreed payment
of nothe can furnish for suchreceipt money, proper grounds

an and the;inference law not raisewill a im-promise by
the of the toon or allow interestplication part payee, pay

ofa made in aof subsist-upon payment money discharge
Wedebt. think this case does not differ thefrom caseing

of madea the maker of a note not in-payment by bearing
terest, and not due at the time of the It couldpayment.
not be inferred that it the thatwas inter-agreed by parties,
est was to be allowed the the sum fromby payee upon paid,

to thethe date of it time thewhen residue should become
due and No such contract could be frompayable. implied
the Ittransaction. could be understood as theonly pay-
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ofment and of the in thepart dischargereceipt money
the and no more.and to the extent ofprincipal, payment,

thethe sum ofinterest upon $170,13, priceSimple only
to the defendant. Theland,for the is allowable pricepaid

State,is rule of in this in anand theinterest,paid, damages
beenaction the covenant of where there hasupon warranty

title,a of and the has beenfailure sur-complete possession
the the holder of therendered topurchaser paramountby

the oftitle, suit or Willsonwithout expenses litigation.
We5 and eases there cited.Willson, 229,v. Foster’s Rep.

thethat rests in the of interestare not aware computation
of thator are in casesallowable,have ever been allowed

And can see nocharacter, within the rule stated. we ground
bethe interest canwhich the mode of prop-computingupon

redress isvaried from the rule where sought byerly ordinary
covenant. The rule ofset-off,of instead of the action ofway

the mere elec-be varied in such a casecannot bydamages
be the effect of;of remedies and such wouldtion allowing

the defendant.the rests claimed by
of the of theThe sum amount$130,34, being judgment

defendant,the as the trustee of the plain-rendered against
been him force of thetiff, statute, musthaving paid by by

be treated as a to that of the claims in suitextent,payment,
defendant,the and is to be allowed in the sameagainst

must have the effect hadand same as if the samemanner,
to thebeen a herself. Suchvoluntary payment plaintiff

and will in of the claimjudgment payment go discharge
to the extent it,attached the of the amount ofby process,

effect and aand is in operation pro tanto.legal payment
38.208,ch. Inasmuch as theRev. Stat. wouldpayment§

due atexceed the interest that the same is to be de-period,
from the sum of the and due toducted interestprincipal

the the claim in suit favor,in his andplaintiff upon simple
is to be the balance.interest computed upon

toof the defendant a deduction from the con-The claim
landland,the the title to theforsideration providedpaid
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failed,has cannot be sustained. Rev. Stat.conveyed eh.
190, 5, 6. Whatever be the of thesemight rights parties§§

been,betterments,reference toin action hadanprovided
commenced the and he had beendefendant, defeat-against
ed, and hadbetterments been recovered wehim,actually by
are of the that under circumstances theopinion de-existing
fendant was in no liable to the reason ofway plaintiff by
the mere that in the event of such a suit hepossibility might
have recovered for the increased value of the es-something
tate. The defendant had an undoubted right, upon being
satisfied of the of his to abandontitle, theinvalidity pos-

ofsession the and theto avoidpremises, thereby necessity
of and its attendant andlitigation perplexities, expenses.
He owed the no to inremain andplaintiff possessionduty

the the thesustain burthen of defence title was in-when
valid, in order of theto thebecomepossibility recipientby

that toless,value of more or and in com-betterments, way
extent for thehimself to some sustainedinjurypensate by

failure of the to her or incovenants,the thatplaintiff keep
to create a out of whichfund, remuneration beway might

he has her fault.made for the loss which sustained by Now,
defendant was at tothe of the theright period giveany up

to the owner, claim made. Heupon waspossession rightful
no either of contract,or tounder withholdobligation, duty

He not to seek awas bound redressit. through litigation
beturn out to thefruitless,that withmight party having

title.the
to the inHe had a look covenants his deed forto in-right

andfor the loss thesustained failure ofdemnity injury by
If thethe to them. title toplaintiff were known thekeep

invalid,defendant to be would he be injustified litigating
at of the ?questionthe the A it isexpense plaintiff party,

true, is entitled to recover of the covenantor all reasonable
ofcosts a the of title. Butquestionattending litigation

the costs reasonable, rule,would be within that that should
be incurred in a known to the to belitigation party utterly

35vol. xxx.
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of it cer-? to the least it. Anddoubtful,It isfruitless say
that thenot been determined wherehas partyyettainly

motion, forinto a his own mereuponshould litigationgo
that thebetterments,the ofquestionthe of testingpurpose

tobe for the orcosts,would answerable indemnifycovenantor
isAnd itfrom loss reason of thethe by litigation.party

of that recoverable.a failure title bettermentsupononly ..are
the to test theIt costsis the reasonable attending litigation

to itemhas been determined thus far be atitle, properthat
covenant,an action of in addition to theto be recovered in

Smith,v. 13 N. H. 109.Rep.consideration Kingsburypaid.
theState, that of landin this possessionis settledIt fully

a ofof contract is notholden virtuea by purchase,by party
made,for it has been accord­until fulladverse payment
v. 6Moulton,of the Wendelltermsto the agreement.ing

Here no title the41. was toacquiredRep. plainlyFoster’s
Here, then, wasadverse a totalpossession.bypremises

theand of considerationtitle,of which theuponfailure
inthe land wras and that event itof seemspaid,priceagreed

that the set-off for the amount of theconceded pay­to be
claimed, questionbe allowed. Noasment, may rightfully

isthis suggested.pointupon
to the actual amount ofas the note of No-questionThe

in the notice of as30, 1847, set-off notespecifiedvember a.
it be a note for or forwhether $42,25, $42,75,for $42,25,

be awhether if note forfurther itquestion $42,75,and the
noteamount of a for can bethan the recover-$42,25,more

hisdefendant, set-off,to the inor whichuponalloweded by
note are thisas a for raised in case.$42,25,it is specified

it is theto the one forquestion,first consider-properlyAs
not for thecourt,the and The constructionjury.ation of
is matter for the court.contractsof all written Whether

or is tofor be$42,25, $42,75,is a note determinedthis by
The execution of thecourt, isinspection.the noteupon

so it is a written contract,and and its con-not disputed,
other what it andor, words, contains,in isstruction, means,
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to be settled the think, moreover,court. We that theifby
note us,toupon and is found to be ainspection appears

fornote that the full of it$42,75, amount must be allowed:
itthat is too late,now after to to the vari-verdict, except

ance thebetween filed and the note inspecification given
evidence. Justice thatdemands the which is oneexception
of variance, should not be allowed if the turns tonote out
be a note for in fact. If the note to a$42,75, is found be

fornote it is understood$42,25, that there is no in-claim
sisted theforupon allowance of sum,a be-larger merely
cause the note was read as aforerroneously being larger
sum.

of theUpon note, are all ofinspection wé the opinion
it isthat for the sum of $

If, the interest in the andupon stated,mannercomputing
the amount of the claims of theascertaining respective par-

inties, accordance thewith before indicated asprinciples
case,to this it be found that aapplicable balancegreater

due the thanwas to at the time ofplaintiff the$90, pay-
court,ment of that sum into then the will be enti-plaintiff,

to atled for andexcess,the interest thereon, andjudgment
the costs of the suit from that time. But if it be ascertained

a sum,smaller orthat were todue theprecisely $90, plain-
thethen defendant betiff, will entitled to his costs incurred

the time ofsince said Rules of Court 78.payment.
Let bejudgment entered to principlestheaccording theof

opinion.foregoing


