
STRAFFORD.188

n>.Tufts Hayes.

the far to sus-other eases in books quite enoughgoMany
thisthis intain opinion particular.

us,No evidence been laid before in12. having support
Moulton,ofof the of misconduct on the Josiahcharge part

no arises it our con-of course question respecting claiming
sideration.

aside.Verdict set

Hayes & a.& a. v.Tufts

harm-obligors should save thethat thewas, plaintiffscondition of a bondThe
thehad of one ofa farm which purchasedan theyless from attachment upon

andthe ordemand secured attachment, fullytheobligors, byand should pay
the broken,that condition was notattachment.discharge Held,theforever

legalafact commence of his debtdid in levythe action notif the inplaintiff
judgment.rendition ofafter the histhe within daysland, thirtyupon

judgment mortgageand before bebe theof attached,If an redemptionequity
on is aof the of execution,a formal sale redemption, nullity,equitypaid,

nothing.and passes

5,1852, with theon dated March follow-Debt, a bond
condition:ing

“ saidis such that if theThe of thiscondition obligation
from anand Foss harmlessshall the said TuftssaveHayes

land,of with theor buildingson the farm parcelattachment
saidnowsaidthereon, bysituate in Farmington, occupied

and said Johnsaid Tufts Foss ofandTufts, purchased by
made a in favorattachment was on writwhich saidHayes,S.

of and shallaforesaid,M.of Herring FarmingtonGeorge
on which of at-the demand said writand paywell truly

and saidfounded, oris dischargetachment fully .forever
evernor said Foss shall suf-attachment, that said Tuftsso

attachment,reason of saidloss, costs or expense, byfer any
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then this void,is otherwise in full' forceobligation and
effect.”

On trial,the it thethat attachment toappeared referred
in said condition, awas attachment of thegeneral premises

thementioned, as of said Theproperty Hayes. premises
at the saidtime attachment was made, 4,1851,January

towere a then fromsubject saidexisting mortgage Hayes.
The action in which theagainst attachment wasHayes,

made, onwas founded his andnote, was con-promissory
tinued from term to term, till term, 1853, whenJanuary

was renderedjudgment 26,against 1853,Hayes, February
default. Execution wasby issued, and thethereupon offi-

cer, within after thethirty days judgment rendered, pro-
ceeded to the same on thelevy premises attached on the
writ, and the salecompleted atlevy auctionby public of

interestsaid therein, as anHayes’ ofequity redemption,
4, 1853.May

But it further that before theappeared rendition of said
and issue of executionjudgment saidagainst he hadHayes,

and saidpaid on thedischarged mortgage so thatpremises,
there was, therefore, no of to sell.equity redemption It
did not whether the creditorappear or officer had knowl-any

of this fact or not.edge
The contended thatplaintiffs the condition ofby bond,the

the defendants were bound to remove the attachment in a
time,reasonable and that the dissolution of it the fail-by

to make aure on the execution,proper the be-levy levy{if
notfore mentioned was was not within a reasonablelegal,)

thetime, and so were entitled toplaintiffs maintain this
action, furtherwithout of But theproof damages. court
ruled otherwise.

The offered evidence to thatplaintiffs after theprove sale
the execution, the amount for thethey paidon which equity

of to thesold,was redeemredemption and con-premises,
tended that were entitled to maintain this actionthey on
that account. But the court ruled that the a salelevy, by
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underwas,before stated,of asof an redemption,equity
therefore,and,a there havingthe circumstances, nullity,

to re-been no amount the plaintiffslevy, paidany bylegal
defendants,therefrom, them no claim thedeem againstgave

aattachment,the for want ofbond;under this and that
the became dissolved.execution,oflegal levy

the de-taken, consent,a verdict was forbyWhereupon,
of this court.to thefendants, opinionsubject

Peavey,werewith whom WheelerH. Wiggins,John Sf
thefor plaintiffs.

thehe and mortgage1. when paid dischargedHayes,
at-beenredeem hadto whichon the thepremises, right

to thenorcreditor, officer,theto thetached, no noticegave
thenot uponwasThe dischargedmortgageplaintiffs.
init have beenrecords, discharged,shouldthe whereplace

officerto the creditor and howto effectual noticeorder give
con-debt wasSo as this Hayesfar againstto proceed.

been at-to redeem hadthecerned, to secure which right
notice, and without awithoutwrit, dischargeon thetached

an ofrecord,the there was equitytheof mortgage upon
allowed,not betoto whichsell,to Hayes oughtredemption

he not to becircumstances, to andthe object,under ought
fault defeat theand toto set his own neglectuppermitted

creditor, and involve in hazard andof the attachingright
he undertook totitle and estate whichthe conveydifficulty

theto plaintiffs.
not been2. the have inlevy legal, yet,Although may

and sale tookmade,a a under whichfact, was place,levy
to ofset adverse those thethe rights plaintiffs,purchaser up

theof thesein neces-plaintiffsand consequence proceedings,
some and thecosts, besidesincurred expense paymentsarily

havethe which would been avoided if thecreditor,to de-
the condition of thefendants had bond. Andperformed

circumstances,all thethat,submit under it is not neces-we
made, since, fact,a was inthat thestrictly legal levysary



TERM,JULY 1855. 141

Tufts v. Hayes.

have suffered from theplaintiffs defendants’ defaultinjury
and wrong.

3. No time mentionedwas in the condition bond,of the
it bewithin which was to and weperformed, contend that^

infersthe law that the was to con-theundertaking perform
dition a reasonable time.within Atwood v. Pick.Cobb,16

3231; Sawyer Hammond,v. 40; v.Howe Hun-Shepley
3 350; Phillips v. 3Morrison, 105;Bibbtington, Shepley
v. 2 Penn.Beatty,Roberts 63.Rep.

What is a timereasonable within which a contract is to
isbe the contract is silent on thewhenperformed, subject,

of v. 2 Greenl.Clark, 249;a law. Atwoodquestion Rep.
Hobart, 164;Hill v. v. 7 N. H.Bellows,4 MorseShepley

549.Rep.
And it is to be determined a view of all circum-theby

stances of the case. Crocker v. and FlaxHempFranklin
Co.,3 530.SumnerManf.

madebar, 4,In the case at the attachment was January
March, 1852, the action was continued in1851, the sale in

term, term, 1853,till thenfrom term to andcourt January
time, the titleall this was en-defaulted. plaintiffs’During

extent,attachment, and to that allthe duringcumbered by
itsdisturbed in andtime, were possession enjoy-that they

in theseof the defendants’In neglectconsequencement.
to the extenthave sufferedthe damageplaintiffsparticulars,

offor the which wasequity redemptionpaidamountand
toconscience recover.in and oughtandsold, goodequity

for the defendants.Sanborn,wasMarston, whomwithG.
bond was thatthe defendants’of HayesThe condition

the lienharmless,the by dischargingsaveshould plaintiffs
attachment, eithertheland, by payingcreatedthe byupon

anddid notin other The say,ordebt, way. partiesthe any
demandedshould what wasmean, thatnot Hayes paydid

attach-or that he should remove theevents,allhim,of at
ortime manner.inment any particular
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The sole of the tobond to furnishwasobject indemnity
the in case the lien the attachment wascreatedplaintiffs, by

a valid sale orperfected by levy.
26,was rendered Hayes,Judgment against February
dis-1853, and thereafter the attachment wasthirty days

thesolved, and land freed from the incumbrance.
toIt was so because the sale the officerwhich attempted

void,make was a void It was because thereproceeding.
no sell,was of to theequity redemption mortgage having

been and before said waspaid discharged long judgment
recovered.

The sale of an of a title fromequity redemption gives
the time the sale is and not from the time themade, attach-

Rowell,ment is made. v. 15 N. H.Goodall 472.Rep.
It is said the was not the re-mortgage discharged upon

cord. The case does not so and there no evi-find, was
dence iton that nor is at all material whether it was sopoint,

or not. The statute out the mode of as-discharged points
what, if is due acertaining any thing, upon mortgage.

That fact can be ascertained. Laws, ch. 195,easily Comp.
§9.

The case finds that and the mort-Hayes paid discharged
before the rendition of the and that is thegage, judgment,

material in the case. It is furtheronly point said that the
the foramount which theplaintiffs was soldpaid equity by

the so,officer. If did it does not concern the defend-they
ants. . The no suchplaintiffs acquired right by payment.
It was a mere act on their and whethervoluntary part, they

suchmade or for the ofpayment unadvisedly, purpose acquir-
a of bond,action on this is immaterial.ing right They might

as well have with their in otherparted andmoney any way,
then have claimed to recover the same amount in an action
on this bond.

isIt also said the attachment was not dissolved in a
reasonable so,time. Not because it was removed as soon
as in the course ofpracticable, ordinary legal proceedings.
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him, as theto the actiondefence againstmade noHayes
andtheto prolong proceedings,he didcase finds; nothing

sooner, withoutthe detachmentto removehe nohad power
True,thatin action. Hayestheof plaintiffsthe concurrence

the amount he supposedtotendered Herringhavemight
tonot have Herringhe couldhim, compelledwas due but

all this theandaction;theand dismissedit,have accepted
exe-the bond wasall whento the bond well knewparties

cuted.

as to theease isin thisC. J. The questionWoods,

are its true meaningof bond in suit. Whatconstruction the
takedid defendantstheand and whatimport, obligation

its ob-it? Whatinto wasthemselves, enteringupon by
and it towhat was accomplish?ject, designed

oneof of thea farmhad Hayes,The plaintiffs purchased
the time of thedefendants, was, subjectwhich at purchase,

theto a to an attachment atone,to some andmortgage
of an in ob-then,suit The had interestplaintiffs,Herring.

of the as of the liena as welltaining mortgage,discharge
the land created the attachment.upon by

thewas,The condition of the bond that defendants should
attachment,”the “harmless from the andsave plaintiffs

well and the demand the writ ofshould on whichtruly pay
founded, or and foreverattachment was saidfully discharge

“soattachment, that neither said Tufts nor said Foss should
loss,ever orsuffer costs reason of said at-any expense by

tachment.”
notNow, it is that the everhave beenplaintiffspretended

orevicted turned out of the nor is there fairpremises, any
one,that the attachment,reason of ac-pretence hasany by

interest therein as thequired Theany plaintiffs.against
attachment was a theattachment of whichgeneral premises,

a lien the estate, and a in the cred-gave perfect upon right
toitor his to ofit,execution the statelevy upon according

the title be,as it should be found with reference toto prior
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case,claimants. this theIn encumbrance existing,only
when the lien created attachment,was the the mort-wasby

and the that,when he dis-gage; dischargedmortgager
it the the first nextin favor ofcharged party having right

re-case,after in this theit, which was Byparty, Herring.
to didmake,had a andthen, whichdemption, rightHayes

make, in lien and became co-fact, was enlarged,Herring’s
whole theextensive with the estate. After andpayment

noof the had andischarge mortgage, equityHayes longer
of a fee covered the attachmentbutredemption, simple, by
of and which haveHerring, upon might properlyHerring

execution,levied his as the asestate of Hayes, against any
these from the deed ofrights acquired by plaintiffs Hayes.
other,And such, and no was the estate which hadHerring

a to extend his execution either asright upon, against Hayes
or the no ofhadplaintiffs. Hayes equity redemption.
The the of re-then, and sale the oflevy, attempted equity

estate,in theexecution,thedemption, upon passed nothing
and the attachment dissolved the ofbecoming by lapse

after rendition of thethe the estatethirty days judgment,
became absolute in the as well fromplaintiffs, discharged
the attachment from theas mortgage.

The result thus incontemplatedwas attained which was
the bond; that is theto attachment therein describedsay,
became “forever so that neither of thedischarged,” plaintiffs

“needed, to have ex-afterwards, loss,suffered costs orany
the attachment,”reason of and a and un-pense by perfect

encumbered title became invested them. And this result
was the the in dis-act ofaccomplished by obligor,Hayes,

the and the omission of to makecharging Herringmortgage,
■aneffectual levy.

It was no of toto such noticepart Hayes’ giveduty
aid him in his lien;as would nor is itHerring enforcing

thefor him to show that he tostood offnecessary payready
if the had been suchencumbrance, ofproceedings Herring
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of thethean act forrequisite protectionto suchas render
plaintiffs.

aretheit contended that enti-Nevertheless, plaintiffsis
to reason of the failuretled have some allegeddamages, by

athe attachment within reas-of the to removedefendants
onable time.

to thedefendants eitherThe of the was payobligation
“ or andfounded, fullyon the writ wasdemand which

attachment, so that theforever said plaintiffsdischarge
of&c.,no reason it.” The alterna-loss,should suffer by

is intended to antive form of the giveplainlyobligation
meanstheof at least allto the ordinary byoption obligors,

• theand to allow timedissolved,which attachments are
for the use of such means.reasonably necessary

As is to defeat the actionone of these means obviously
would,reasonable timemade,in which the attachment is a

course,of the of theextend to rendering judgment;day
as to the of the actionand show that resultnothing appears

doubtful,in seem not unreason-that case was not it would
of ato till the commencement whichble allow levy,legal

for the to formust have been within days, preparethirty party
as could havehis new position, especially nothing possibly

into the theirdone before that time disturb plaintiffsbeen
till thefor, there was no actualall,after certainty,possession,

theof the that creditor wouldjudgmentlevy,beginning
view,to enforce his lien. In this the attachmentconclude

to been dissolved within amust be holden have reasonable
a thetime; is,that time parties.contemplated by

thethat the fair ofBut, object partiesconsidering only
and that which provedwas anyindemnity, performance

that was that be itrequired,seasonable for all couldobject,
too theis for that was within aquestion performanceplain

not disturbed,have beentime. Thereasonable plaintiffs
damnified,of omis-damnified, or in anybeing bydanger

the defendantsion or tardiness of obligors.
of in a like inthis,To caseallow a recovery- damages,
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thewhich was inindemnity object view, andonly properly
the embraced in the andonly object obligation, where that

has been and attained,object fully whetherconclusively by
the act of the or thefailure ofobligor, by contingency upon
which his action it isrequired, immaterial,was and that, too,
without reasonable of toapprehension thedanger obligees,
from or of the would beany negligence delay obligors,

thea use of contract which neithermaking couldparty
have and which would docontemplated,fairly in-manifest

toto the defendants. It seems be a case injustice which
the havedefendants nonmight pleaded anddamnijicatus,

the in theirrequired toplaintiffs, replication, show special
1 117;Saund. 2 Wils. 126.damage.

From been determined,what has it isalready apparent
that the of- the to redeemany by plaintiffs,payment money
from the of was vol-andHerring, whollylevy unnecessary,

Theon their was and atlevy void,untary part. wholly
thethe time of the had sincepayment, thirty elapseddays

attachment,rendition of the and the of course,judgment,
dissolved.was

theis no which areplaintiffsThere entitleduponground
and of thecase;to recover in this the court wererulings

betherefore,correct. must,Thereentirely
on theJudgment verdict.


