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fence-viewers, 14paidIn an under section ofaction to recover one half of fees to
chapter Statutes, necessary party130 it is not for the to showof the Revised

been recorded.applicationthat the for the division has

application hasby appearingSuch an action will be defeated its that thenot
not been recorded.

publicaan act ofto doauthority givenWhere an is to two or more individuals
it, majority may decide.nature, executingif apurposeall meet for the of

return,fences, ahearingIf three a offence-viewers attend for the division
them,signed by is sufficient.two of

required take the oathspecificIf is tono is in which a town officertime fixed
not, vacant.office, make the officeneglect ipso facto,of mere to take it does

JulyMarch, tillfence-viewer, the oath of officea in did not takeWhere chosen
hisgivenbeen him ofany notice hadfollowing, appearand did thatit not

held, the officeelection, appointed in his thatany had beenor that one stead —
having the oath.vacant, legally act after takenand that he couldwas not

qualifi-of want of officialsubsequently himself thepartya intends to availIf
fences, excep-he must take themake a division ofcations in a fence-viewer to

hearing.tion at the time of the
fences,jurisdiction agive to make division of it is notorder to fence-viewersIn

any positive disagreementnecessary parties.be between thethat there should
agreed upon writing,and reduced itthey not a division to the fence-If have

upon application, the division.may, makeviewers

prescription gainedpartition bycannot be shown a since theA division of fences
preventpassage upon subject,that so as to aof the statutes of this State divi-

bysion fence-viewers.
sustained,for fence-viewers,paidcan be one half of feesBefore an action for

fences,partition applicant the samemaking a division of the must demand
party sought charged. greaterbe But a demand of a than isthe to sumof

make the demand for what is due.due will not void

may applicationin forseparate be included one to fence-viewersfencesSeveral
divided,division; separately distinctly be no ob-theyif are and it willanda

legality part improperly ap-of a that others are included in thethejection to
any objection payment legallyto the of fees for those divided.plication, nor

verdict, havingagreed upon they requesteda themjurya had the officerAfter
paper writing;reduce and oncharge hand them some on which to it toin to

it, upon accordingly.agreed writingso was reduced toreceiving the verdict
however,officer, complying request, accidentally gavein the themwithThe

others, testimonysheets, hadportion plaintiff’son which a of thewithsome
Held, ac-the could be set aside on thatbeen that verdict nottaken —

count.
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Assumpsit, under the statute for one half of bills oftwo
fees thepaid to the for two differ-by plaintiff fence-viewers,
ent divisions of fences between the and the defen-plaintiff
dant, as awarded the fence-viewers.by

On the trial, it that the theappeared applications by
theto were infence-viewers, divisions,for theplaintiff

but were never recorded in the records withtownwriting,
the other in the eases. The satisfac-papers plaintiff having

accounted for not thetorily was allowedproducing original,
to offer evidence of their contents.parol

The in the were,two cases of onedivisionproceedings
in the other in and about differentAugust, September,
fences.

In the first case, the notices to the of theparties hearing
were all three fence-viewers, but thesigned by subsequent

and The de-were twoproceedings report only.signed by
fendant contended that these not admissible in evi-were
dence, without or the otherwhether notproof showing

acted,fence-viewer was and or he did notpresent why agree
to and the The court ruled otherwise.sign report.

One of the chosen at the annualfence-viewers, March
did not take the oath of office till 26th fol-meeting, July
The defendant that this thelowing. objected by delay

vacant,office became and the could not bethenparty legally
The court overruled thequalified. objection.

In the records,town to show the choiceproduced and
of fence-viewers, there thequalification was in re-general

ofcord the a. record of the choice of fence-town-meeting
viewers. In a this last record, and in thespace following

of the record of the was interlinedbody general meeting, by
clerk,the same a oftown certificate the qualification of one

of the fence under the date ofviewers, 26thJuly following.
that,The defendant on account of this interlinea-objected

thetion, record was not admissible to the choice ofprove
norfence-viewers, the certificate in that to theplace prove
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theoverruledThe court objec-one.of thatqualification
tion.

as-that all the fence-viewersIt subsequently appeared
cases,inand did so act theseoffice,thesumed to act in

of theseto their eithercompetency bywithout any objection
before them.both of whom appearedparties,

it to showthat wascontended necessaryThe defendant
between thethat there been some partieshad disagreement

to the fence-view-in orderfences,of the giveabout division
a Theto make division. courters and authorityjurisdiction

offered the defen-evidence,otherwise, and rejectedruled by
no suchto there had beendant, that disagreement.prove

evidence to that for moreoffered proveThe defendant
theto these hadthan proceedings, partiesyears priortwenty

maintained theeach, anywithout samedispute,respectively,
of these fencesdistinct between them,and portionsseparate

and, therefore, theas a division prescription,byshowing
no to make division. The courthad authorityfence-viewers

the evidence.rejected
suit,the of this the plaintiffto commencement madePrior

onedefendant for half of the fees heon thea demand had
fence-viewers, and the defendant refused tothepaid pay

taxed the andfence-viewers,The fees by paidany thing. by
fees,than their andwere more thelegal plaintiff’splaintiff,

was for one half thedemand on the defendant of fees so
contended thatdefendant saidThe demand was,paid.

invalid, and insufficient to maintaintherefore, this suit.
andthat it was sufficient toThe court ruled good maintain

one ofextent of half the amount of thethe suit to the legal
fees.

viewers,fence in theto the second case,The application
of several fences between theseparatewas for division par-

made division of eachfence-viewers fenceties. The sepa-
toeach fence eacha of Frompart party.rately, allotting

that the division as to one orevidence, twothe it appeared
theon account of defendant notfences, notof the was legal,
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the owner or of the land. Theoccupantbeing adjoining
defendant thecontended that whole in that case,proceedings,
were, void, sotherefore, and he notwas liable for of theany
fees. The court ruled that he was liable for theone half of

fees, on the ofdivision the fences ;made forlegal properly
one thehalf of the fees of three fence-viewers for$3, legal
one day.

theIt was that the should returnagreed by parties ajury
verdict. was, therefore,A verdict returned,special finding

the one the fees,for for half of toplaintiff, legal according
the theinstructions of court in each case. theWhereupon
defendant moved that the same be set aside and a new trial
ordered, on account of error in said andproceedings rulings

court,of the on offurther,and account papers improperly
in the of whenthe retired to theirpossession jury, they
room.

The to atcase was committed the the close of thejury
andafternoon, retired to their room.they

the court,On it latethat, in theinquiry by appeared
verdict,the aagreedevening, having upon requestedjury

the officer to furnish some which to re-onattending paper
itduce to and to court,return under seal the aswriting,

had been the He themagreed by parties. accordingly gave
sheets, which, darkness,some in the he found in the court-

room. The verdict before wasupon re-agreed thereupon
duced to and returned to the court. Butwriting, among
the sheets of thus furnished the werepaper officer, aby por-
tion of the minutes of the evidence in the case, taken theby

counsel the trial. The courtplaintiff’s during being fully
satisfied that the above was accident, refusedmerely theby
motion theto set aside verdict on that account, to which the
defendant And it orderedwas that this case beexcepted.
transferred to the court of thesuperior for deter-judicature,
mination theof therein.questions arising

Kimball,and forWiggins, Wheeler the defendant.
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never re-1. The to the fence-viewers wereapplications
the recordrecords, and,corded in the town in this respect,

defective, andand were andproceedings materially fatally
evidence to their existence and their contentsshowparol

was not the defectiveadmissible, and could not supply
record.

The to the fence-viewers must be recordedapplications
before the division made them can have force. Rev.by
Stat. 136,ch. 3.§

The to fence-viewers,the mentioned in sectionapplication
3 of 136 of the Revised Statutes, whichchapter upon .they
are authorized to make division be anfences,of must ap-

in Rev. Stat. ch.plication writing. 136, 15.§
wordsThe of the third section are—“ If the shallparties

not division,a theupon town,of theagree fence-viewers
which,shall make suchupon application, division, being

recorded in the town shallrecords, be of the same force as a
division made the and a of recordby such shallparties, copy
be evidence.”

From the of this it is manifest thatsection, nolanguage
division made the fence-viewers can bind the orby parties,
have force, until whatever the statuteany shouldrequires
be made ofmatter record has been recorded.

We think it section,manifested not in thisclearly only
but the whole isthat whatever neces­throughout chapter,

to the fence-viewers act,to and tosary give authority give
and to acts,force their must be made and consti­validity

a thetute of record in the ease. And this is thepart gen­
eral rule of law in relation to all inferior whosejurisdictions,

are to the revision ofsubject ones.proceedings higher
Now, in case,this there must be an inapplication, writing,
before the fence-viewers can act; after such hasapplication
been made, must notice, in to thethey othergive writing,

interested, ch. 136, shall beparty sworn(Ib. they13;)§
that have acted and to the bestthey impartially, uprightly,
of their ch. 136, shall reducejudgment, (Ib. 16;) they§
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causeshall ait,decision to and andtheir theywriting sign
ato be to each of the withinthereof partiescopy given

of theweek, are136,ch. All these requirements(Ib. 13.)§
to to thestatute; must be followed effect proceed­they give

not, in'terms,statuteof the fence-viewers. The doesings
should be re­that one of theserequire requirementsany

toosection, think,the of the third wecorded, yet language
them shall to admit ofbe,means that all of anyevidently

other And reason can beconstruction. what given why any
of shonld be which will not withrecorded, equalone them
be to all ?force applied

beshould the to the fence-viewersEspecially application
andrecorded, because it is the foundation of their authority

ourThis doctrine is sustained ownaction. directly by
selectmen,in reference to laid out andcourts, byhighways

to discoveris difficult sound distinction between theseit any
v.and the in the case at bar.cases Pritchardproceedings

3 N. H. 335. The settled in thisAtkinson, questionRep.
1791,of 8,case arose under the statute whichFebruary

“ onto selectmen to out ap-lay highways,gives authority
law,made to them.” Our authorizingpresentplication

differs in theselectmen to out usinglay highways, only
use,;word instead of bothpetition application substantially,

the same in reference to the record whichlanguage they
thecause to be made. The doctrine establishedshall by

to must beis, that the the selectmencase cited application
out,a road is laid thein and when applicationwriting,

Thefoundation of theirshould be recorded as the doings.
this isout, anda record of therecord was layingmerely

thiscited,is notThis uponheld insufficient. thoughcase
307.H.Exeter, 13 N. Rep.in v.Wigginpoint,

in out mustselectmen,of highways,The layingdoings
2 H. 303.Houston,v. N.Hardybe recorded. Rep.

this is further sustainedseems to us thatIt position by
15 that thethe statute itself. Section requires application

if it is notshall be in in it to&c. Why writing,writing,
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be and recorded ? as soon as it is to theIf,preserved given
fence-viewers, it, andthey parol testimonymay destroy

be are inreceived,afterwards when their calledproceedings
contents, statute,of the whichof itsquestion, the'.objects

are to interested,and the ofcertainty security rights parties
are frustrated.entirely

a board of fence-viewers is notAgain, although formally
court,a and their decision is final and conclusive theupon

their beparties, yet proceedings may impeached collaterally,
and the of each andsecured Andrights party protected.
when examined,thus the records theirof must be sodoings

and as show,conclusive to itsperfect notupon inspection,
that their have been but thatonly proceedings regular, they

had, in instance,the first of the injurisdiction subject-matter,
reference to which have undertaken to act, and thatthey
their have been in to thedoings conformity application.

This can bejurisdiction anonly ingiven by application
and we insist that must return towriting, andthey spread

the town records such with theirupon application, proceed-
in order to make their division effective andings, valid.
cannot nor sustain their otherThey give jurisdiction by any

evidence than the itself,record which make.by they may
In 3 7 ofunder sections and 71 ofproceedings chapter2,

the Mr. his TownStatutes, Fox, Officer,Revised in (pages
&e.,the should be all recorded, as inpetition,190, 192,) says

of out athe case of a record laying highway.
we have taken ofIf, therefore, the view this be cor-point

has beenrect, no division of fences made which can have
•beand this action cannot maintained.force,any

of the2. seems that two fence-viewersIt acted atonly
thethe and A full board of fence-signed report.hearing

of threeviewers consisted these were elected at thepersons;
Now,annual a ex-town-meeting. although majority may

think,to board,the the wholeercise weauthority given yet
recordthe that there was a full board-it should uponappear

at the or if themnot, which of was present,,present hearing,
xxxi, 11von.
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or the absentif not that one was notified ofpresent, duly
or;the time and of if all wereplace hearing present, why

did not in the decisionact and concur which was made.they
case,From the it that two were thisappears only present;

board asdid not constitute such a authorized a tomajority
act.

is,The common rule that when an is to belaw authority
officers, meet,exercised all must or be notified topublicby

meet, assembled,and when a andact; ourmajority may
ch. 1,statute Stat. was intended to(Rev. 13,) manifestly§

sanction and it.adopt
3. But we contend that there not a full boardwas of

fence-viewers in the of Lee,town at the time the division
;was made two that there could be no norby only majority,

action aof within the of themajority, law, andmeaning
that all the of the two who did act are nullproceedings and
void ab initio.

There was a in the office of asvacancy fence-viewer, to
board,one of the could bewhich or filled insupplied only

one of Section 1 of 36two of theways. chapter Revised
vacancies in townStatutes offices incontemplates various

viz.: or refusal to death,ways, neglect accept, resignation,
town,from the incumbent,removal of failure toinsanity

at the annual or in&c., &c.,elect othertown-meeting, any
vacanciesand when thus the town choose,occur mayway;

held for the and until thatat islegal meetingany purpose,
aredone the selectmen authorized 36, to appoint.6)(ch. §

the fence-viewersOne of who acted in this case was elec-
ted at the annual but did not himself tillmeeting, qualify

26th of thethe of theJuly commence-day following, day
in the caseof at more thanbar,ment fourproceedings

election.after his This was not the ;months officeaccepting
a refusal and to which,it was weneglect it wasaccept, say,

of the to reach,the law in the of the firstpurpose language
of the cited.section or for anrefusal, unrea-chapter Neglect

sonable of time, on the of alength elected to apart person
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his tooffice, election, himself,town after should bequalify
held andand considered a sufficient evi-non-acceptance,
dence of the and itoffice,of a make thenon-acceptance

the selectmen to if the townof itselfduty appoint, neglects
to fill the This doctrine rests thevacancy. upon strongest

of and convenience. The bu-grounds public policy public
siness of a town cannot be andconducted unlessmanaged,
it to it;has town officers do and we think it man-legal very
ifest, from our beenstatutes, that have careful to makethey

allfor them and filled.ample provision having always
35 of the Revised Statutes discloses thisChapter clearly

3of the law. Section for apurpose provides per-notifying
son chosen to office in and makes it theopen town-meeting,

of such if induty person, meet-present, immediately, open
refusal,to take his oath or declare his and aing, imposes

refusal,for or &c. Section 4 makes it thepenalty neglect
clerk, forthwith,of the town after the choice of townduty

officers, to the so chosen to and takenotify persons appear
the oath within six from the of notice; the con-days day

days,stable must within four and make his returnnotify
5within ten Section aimposes thedays. penalty upon

constable for of his in theduty, prescribedneglect preceding
and section 6 asection, theimposes penalty upon persons

after notice,chosen to who tooffice, them-neglect, qualify
theseselves, sections,&c. Now take in connection with

and it36,sections 1 and 6 of seems achapter reasonable
to that on theconstruction hold of aneglect, part person

oathoffice, office,chosen to to take the of for more than six
notice, is to anequivalentafter declarationexpress ofdays

it,his to and occasions arefusal He shouldaccept vacancy.
be held to himself within a reasonablequalifycertainly

If, then, this be so in case,time. this there was a vacancy,
which neither the town nor selectmen had andfilled; if
there a then act;was two could notvacancy, though they

awere could not bemajority mathematically, they legally,
the rule of the law,within common authorizes a ma-which
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in tosuch cases act. We think thejority of Woods,opinion
inJ.j the case of Palmer v. Conway, 2 148,Foster’s Rep.

sustains this view, and we refer to that casefully generally
as authority.

The fact that the did tonot theparties object compe-
of the fence-viewers, does not cure the andtency difficulty,

notwould authorize to act as fence-viewers whopersons
so,were not or or force to their acts.give validity

4. Our to the recordobjection is, that it hadproduced
been altered without and the insertion theof oathauthority,
of one of the fence-viewers, taken 26th, was an inter­July

of the record of thepolation annual March andmeeting,
made it a record. It was attestedspurious as the record of
the March the was ofmeeting; interpolation something
done ; record,26th the then, could not be a oneJuly true of
what was done on either occasion. The oath taken should
have been a distinct record, and it is no more recorded by

inserted in the of the record of the March meet­being body
the time thewhen oath wasing immediately preceding

taken, than if it had been inserted in the of the re­body
cord of other The oath was not recorded asany meeting.
the law and therequires, record, attested thegeneral by

clerk, one,not atown was true and was inadmissible to
either of the facts for which it was introduced. Theprove

amended,record could have been to theupon application
to the thecourt, facts,conform to truth of but the court will

ofnot tolerate the town clerks orpractice amending altering
own,their or thetheir records of otherupon suggestions par­

a. v. 12 N. H.ties. Low 337.Pettengill, Rep.&
We contend that it is in5. cases of this char-necessary,

acter, toin order the fence-viewersgive andjurisdiction au-
act,to to show that there has been somethority disagree-

between thement to the timeparties of theprior applica-
We'rest this thetion. point of theupon secondlanguage

and third sections of 136 of the Revisedchapter Statutes,
theand reasonableness of the itself.proposition itAnd
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is not the v.inconsistent with case of York H.Davis, 11 N.
241.Rep.

6. We contend that the defendant had a ato showright
division of the fences in dispute, by prescription.

to fence is atallowed commonPrescription law.
A division established ousts fence-theby prescription,

viewers of jurisdiction.
eases establish theseThe allfollowing points beyond

a.,v. 6Low Mass. v.90; Yorkquestion: Rep.—Rust &
v.H. Heath RickerDovis, 241; a.,11 N. 2 Greenl.Rep. &
327; Hall,5 Greenl. 5Lothrop, Binneyv. v.72; Little

75, 38;Pick. 1 Cow. note 3 Wend.503; a; 142; 3 Hill
2; 220; ;4 Johns. 414­ 15 Johns Johns. 357­ 3 Com.Kent’s

438.
7. A demand on the defendant is as a condi-necessary

to him. istion He bound to oneprecedent charge only pay
the has whole;half when the but how can heplaintiff paid

to until hasor offer he notice or thatpay,pay, knowledge
hasthe other the action of the fence-party paid. Upon

no orthere was or ex-viewers undertaking promise, implied
defendant,the of the toon thempart paypressed, any thing,

for himself alone or for himself and theeither plaintiff.
defendant,no claim the andhad theupon plaintiffThey

have no claim till he had actuallycould them himself.paid
of whichis no law would allow theThere principle plaintiff

and afees,the fence-viewers’ suitto bringpay immediately
the for one de-half,defendant without notice oragainst

this is the intentionWe think andmand. clearly meaning
14 of 136 of the Revised Statutes.of section Butchapter

is settled in a ofrule well cases.the varietygeneral
cannot treat the defendant as in default, forThe plaintiff

case,inwith the statute this while withhold-not complying
all sufficient means of information as tofrom him whating

is,that ofcondition,to do. Thehe is called paymentupon
defendant,it is communicated to the iswhole,the until wholly

of the a secret in his ownwithin the plaintiff, lyingknowledge
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he is tobreast, and bound notice thebefore defendantgive
can be considered in 2fault. American Casesany Leading
58, 59, 61, there also v. Paris,and cases cited. See Lewis 10

285; Cooley 203;Johns. v. 24 Wend. v.Betts, Downes
Charlestown, 6 Hill 297­ v.;Phenix Bank Watson Phenixof

v.Bank, 217; Lever,8 Met. Lever 1 Hill’s Ch. 62,Rep.
; Storrs,67­ v. 6 Johns. Ch. 353,Williams Wal­358;Rep.

C. 584.Maynard,v. Barb. S.radt Rep.
one half ofThe demand must be for the lawful fees of

demand forfence-viewers,the a fees is notand suffi-illegal
cient, for fees are not recoverable law,at with orillegal
without demand. the bar,In case at the hadplaintiff paid

fees to the andfence-viewers, he demanded of the de-illegal
half,fendant one which he refused to The demandpay.

itself so theunlawful,was and was as thepayment, regards
for the must be indefendant, treated toplaintiff reference
as be.fees,these the fence-viewers would The claim was

;for a sum the fees could not be or dis-gross legal separated
the ones, could,from and if it wastinguished illegal they
ofnot the business the defendant to do so. The fees were

so,admitted to be andunlawful, this vitiated the whole.
The fees are the statute ; could be andprescribed by they

be madeshould certain. Defendant’s toliability pay any
based sum,was of a andthing noticeupon payment legal

to him of the The and of thepayment. object no-purpose
tice is to him information of his and the extentgive liability

it,of and if the or demand was for hefees,notice illegal
to all and in the samewas, intents condition as ifpurposes,

had no notice.he had How can he or offer to un-pay, pay,
he has notice andless iriformation of what the whole legal

then,1 The must be for thedemand, contend,fees were we
thesum which is entitled to recover in not onelaw,plaintiff

heof what have the butfence-viewers,may paidhalf only
theone half of fees to which were entitled. Itlegal they

out of the defendant,is of the topower ascertainordinarily,
fees are,thewhat from notice or informationlegal except
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a suitthe canhimself. If bringthe plaintifffrom plaintiff
matterdemand, of sum of noany money,immediately upon

the notice is of nothat or demandit is manifesthow large,
can him-for before the informwhatever,service defendant

the actionof one half anself, fees,make a tenderand legal
him to costs. con-and And webe subjectmay brought

the fence-viewers demanded of thetend, further, that if
fees,made in ofsum,a up part illegal theygrossplaintiff

of andhim, thecould not recover plaintiff havingany thing
no better condition than the fence-them, stands inpaid

viewers would.
fence-viewers,that the division of the8. We contend

was void, because the divisionthe second application,upon
fencesto one or of the on account ofas two was illegal,

orthe owner of the ad-defendant not occupantthe being
of theland. Their division several fences mentionedjoining

thebased that the de-uponthe wasin groundapplication,
to make and maintain a of all thewas partliablefendant

mentioned, and the division as to the partsfences legally
itbe different from what would haveentirelydivided may

lawful, andbeen as tothe whole goodhad standingbeen
fair,been andwhole, equalwould have all thetakingthe

in into consideration,the butapplicationmentionedfences
to beas a andunequalonly part, may verystanding good

unfair.
the services,were for whole inThe fees charged gross
as the division;as well lawful thethe unlawfulsum, for

services could not belawfulfor the distinguishedcharges
lawful,not and thethat were wholethose judgmentfrom

betherefore, void.should,

for the plaintiff.Kingman,Christie Sf
tothe the fence-requiresstatute now applicationI. The

does not it to berequirebe in but record-toviewers writing,
thehas been not to record; theed and application.practice

321, ofOfficerTown 1847.)(ed.
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recorded,If the record would be but evidence.secondary
forThe accounted notplaintiff having produc­satisfactorily

the was toentitled introduce evi­ing original, any secondary
of 1 Phil.its contents. Ev. 452.dence

But as both before the andfence-viewers,parties appeared
submitted to their waived andjurisdiction, they thereby any
all in the priorirregularities proceedings.

II. of ex-A of board officerspublicmajority any may
ercise the at least their do-authority; may report jointjoint

1, 13. And the case thatStat. ch. findsings. Comp. §
the fence-viewers did act in theseall cases.

III. The statute that the tochosenrequires only person
office, take the oath before he acts. wasshall Itany public

done in this ease.so The have been causedmay bydelay
the of the clerk or constable to him ofomission town notify

ahis election. No of can arise untilpresumption vacancy
refusal serve ishis to proved.

IV. oath the clerk,The record of the made townbymaybe
thererecords;in convenient vacant on his is nospace par-any

thefor record of oaths. In theticular place assigned present
case, the in the leftclerk, record,town amaking up space,

the of fence-viewers,after choice the in which torecording
record the certificate of their oaths; and when the certifi-
cate was handed he inserted it in thehim, left for thatplace

under its istrue date. This a record theofpurpose, good
; fact,oath and true in how can it thevitiate recordbeing

their ?of election
V. The statute does not that there should be anrequire

theactual between about the divisiondisagreement parties
theof fence. All that is torequired the fence-viewersgive

is, that there should be no injurisdiction agreement writing,
an to ofand them one the v.application Yorkby parties.

Davis, H.11 N. 243.Rep.
VI. We contend underthat, statutes,our no prescrip-

as to the division of fencestion can exist. The agreemont
to be an inis and recorded in the townagreement writing,
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of arecords. A stands theupon presumptionprescription
oflost there can be noor but prescriptiongrant agreement,

a lost record, and no division is valid unless recorded.
Bouvier’s Davis,v. 11Dict., ;Law Art. YorkPrescription­
N. H. 243.Rep.

But the defendantbe,however this the offer of wasmay
made in fences embraced in the firstrelation to the ap-only

case,and as to each if; the verdictplication specialbeing
the thecase,was erroneous in the first verdict willruling
stand as to the on the assecondgood application,finding
far as this is concerned.objection

VII. The statute each fence-viewer one dollargives per
for his if more were it could beservices;day charged, easily

ascertained and The demand for the whole sumrejected.
for sumwas the due. Both thesecharged good actually

Shirley Shattuck,are settled in v. 4 Cush. 470.points fully
142,VIII. the statute Stat. ch. soBy (Comp. 15,)§

be inembraced each as canmany subjects may application
be on at oneacted A entitles themeeting. single subject

one The of others,fence-viewers to addition onday’s pay.
which could not couldact,they properly hardly deprive
them of the fees due.justly

of inThe accidental the questionIX. tohanding paper
of to athe cannot be a verdictobjection whichjury, ground

intobeen on before the came theirhad hands.paperagreed
does not that the was ever seenIt ofappear writing by any

itthe It does that was not considered them.appearjury. by

136,14,J. section of theEastman, chapter RevisedBy
“Statutes, it is that each fence-viewer shall be al-provided

services,one dollar for his to belowed theper day paid by
the and he shall be entitled toparty making application,

demand and recover the one-half thereof of the other party,
money use,an action of for for his unless,in assumpsit paid

fence-viewers,the of the a differ-in opinion justice requires
ent division the in case so order.”costs,of which they may
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section,this the action theUpon founded,ispresent plain-
tiff the fence-viewers offor a divisionhaving paid making
certain fences between him and the defendant. The jury,
under the of the court, found a verdict for therulings plain-
tiff. To werethese a ofnumberrulings, large exceptions
taken, and abili-have been at and withthey argued length,

manner,in marked the thatty, a perseveranceshowing,
at issue isoftentimes attends a when the amountlitigation,

but trifling.
1, the own­136, Stat.,ch. Rev. it is thatprovidedBy §

ers of build andlands, under shalladjoining improvement,
the shares.”fence between inthem,repair partition equal

“ fence,second that suchSection division ofprovides any
the in the townmade in and recordedpartiesby writing,

be and allrecords, shall forever theuponbinding parties,
sec­and land.” Andowners of thesucceeding occupants

third the shall notthat “ifprovides parties upontion agree
division, town,the fence-viewers of thea upon application,

which,such in the towndivision,shall make recordedbeing
be of the force made therecords, shall same as a division by

“that a of such record shall be evidence.”copypartiesand
bethirteenth section out the course to takenThe points by

fence-viewers, in the thethe notifying parties, attending
their decision to and awriting, causinghearing, reducing

to be to each aof the withinthereof parties,copy given
sectionthe fifteenth provides'that ap­week. And “every

thatthe fence-viewers shall be in andtoplication writing,”
“ as,embrace as fromone may many subjectsapplication

be oneease, acted atnature of the may upon meeting.”the
one founded the stat-uponThis being entirelyproceeding

himself all itsmust within substantialute, a bringplaintiff
he can recover the one-half of thebefore moneyprovisions,

theare,ownersto the fence-viewers. Adjoining bypaid
and the fences be-to build repair partitionboundstatute,

make a divisionthem. may by agreement,tween They
bindto and will themrecorded,reduced writingwhich being
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in case do notall Orand owners. they agree,succeding
divisionfence-viewers,to the and have thethey may apply

for these twomade them. The statuteby provides only
indivision;in make anwhich to theways by agreement

If inrecorded,and and the fence-viewers. donewriting by
the But no other does.either it binds wayway, parties.

effectual,is and itA notparol agreement although may
the it notcontrol the for time doesparties being, yet prevent

To dofrom jurisdiction.the fence-viewers entertaining
be in and that is thethat, the must writing;agreement

Whenever,thewhich statute recognizes.only agreement
made,in has been eithertherefore, no writingagreement

to the for a division.fence-viewers Yorkparty may apply
Davis,v. 11 N. H. 241.Rep.

wishes to have a division madethen,The whoparty, by
his infence-viewers, must applicationthe make writing.

inmust it to the fence-viewers of the town whichHe make
resides,or in onereside, which to theboth parties according

case,the out thecircumstances of as statute.pointed by
the town,must be the fence-viewers of either deThey jure

to act in the because nonecase;or de butfacto, competent
to division,are law make thefence-viewers empowered by

the recover for under theand cannot stat-money paidparty
toute, otherany persons.

aAfter made his in for thehas application writingparty
division, to their tofence-viewers,the it becomes duty notify

division,makeand hear the the reduce it toparties, writing,
and to be toit, cause a thereof delivered each ofsign copy

the one No further seems toweek. bewithinparties duty
unless we holdfence-viewers, that,theuponimposed by

theare to make a return of divis-requiredimplication, they
theion to the statute that divis-clerk. The providestown

butshall be does notrecorded,ion binding,being designate
be to it returned an dthe it shall haveperson whose duty

of the fence-viewersrecorded. It not the dutyis certainly
clerk;the the andor of to record of town notit, butparties



STRAFFORD.164

v.GTidden Towle.

his without and it would to beduty compensation; seem
to the toleft have or not,the division recorded asparties

wish to make it for theeffectual and fu-maythey binding
Or if fence-viewers,ture. returned the the town clerkby

record hisit of own motion.may properly enough
division the themade,The being party making applica-

tion must the and thefence-viewers, may recover one-pay
of the ofhalf other action &c.party, by assumpsit,

bedivision must made theThe true line betweenupon
the otherwise can beowners, recovered for theirnothing
services, for the fence-viewers nohave to determinepower
the boundaries fixfarms,of the and the lines. If so, they

settle fences,could not in to butonly disputes regard all
controversies in to lines. can divide theThey fences,regard

not the Mulvah,but lands. v. 4Gallup Foster’s 204.Rep.
With these we will to exam-general suggestions, proceed

order,their the severalin taken at theine, trial.exceptions
And, first, it that thewas to theobjected applications

the divisions,to make werefence-viewers not recorded in
the the other in cases.records,town with the Itpapers is

not tocontended that this was make thenecessary, only
the fence-viewersdivision but'to give jurisdiction;binding,
recorded,and that without no division ofits being legal

hence,and no fees recovered.made,has been can befences
beforethe us whether the of theWere question recording

oneessential to a whichdivision,was goodapplications
owners,the allbind not but succeedingwould only parties,

be with care.to examined considerableit requiremight
theterms, however, does notstatute in require applica-The

“to be It that thetion recorded. application,”says upon
“ division,” which,shall make a recordedfence-viewers being

records,town shall be the same force as a divisionin the of
“the It is the division” that would seemmade parties.by

to to be recorded. is the matterbe Thatrequired important
theto on of whichrecord;have the fenceparticular parts

to be made each Whenare and ansupported party.by
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is made in to theapplication fence-viewers of awriting
reside,town where both the to makeparties division of a

fence, town,within that at once havepartition they juris-
diction the all,of case. If the is recorded at itapplication
is after the division has beenonly made; and it would seem
that once jurisdiction, ahaving subsequent record could not
affect that either But evenquestion should we holdway.
it thethat as well as the division,necessary application,
should be recorded, in order to make the division binding

all, we do not think theupon of therecording application
essential to the of an action for fees themaintaining paid

isfence-viewers. It no of the of thepart fence-view-duty
ers to make the record. are not officersThey ofrecording
the town, and have no control over the records. When they
have finished their and madeduties, the division, arethey

to fees,entitled their and cannot bethey ofdeprived them
the offailure the town clerk to make the record.by Being

once them,entitled to the who them can re-applicant pays
the of thecover one-half other Thisparty. objection, there-

fore, must be overruled.
The second taken,objection viz., that it thatappeared

two of the fence-viewers acted at theonly andhearing,
the does not tosigned report, be well founded inappear fact.

The case finds that the for thenotices werehearing signed
all three of the fence-viewers ; that allby assumed tothey

act in the office, and did so act, without toany objection
their either theof bothcompetency of whomby parties, ap­

before them. It is thatpeared true the in one of thereport
cases was of the boardsigned ;two butby only that was
sufficient. Where an is to two or moreauthority given

to do a act, the act is validpersons private to bind the prin­
when all of them concurcipal, in it.only Andoverdoing

v. 7 N. H.Grafton, on304;Rep. 44.Story ButAgency
the is towhere do an act of aauthority ifpublic nature, all

themeet for of it, apurpose executing de­majority may
cide. The v. 9Whitaker, B.King & Cres. 648; Grindley
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v. 1 B. P. 5Baker, 229;& Binn.Turnpike,Baltimore Rep.
181,Co.481; b.;Litt. v. Bella-Line PacketsDespatch of

my 12 ch.Co., Stat.,Man. N. H. 226. See also Rev.Rep.
1, 13; and v. Conway,Palmer 2 Foster’s 144.Rep.§

In the next it was contended that there was not aplace,
full board of fence-viewers in the thetown where parties
resided, at the time the division was made. Three were

the annualchosen at in ofMarch, but one themmeeting
did not take the oath of office till the 26th of follow-July

onthe which were commenceding, being proceedingsday
thefor division- .of these fences. The to take theneglect

oath until itthat-time, said,is caused ina the of-vacancy
fice, which should have been filled the or selectmen.townby

The for thestatute of invacancies townprovides filling
offices, occur, death,whenever either orthey by resignation

Stat.,refusal to &c. 38,ch.accept, Comp. 1. But it§
not fix the time in which an bedoes shallacceptance signi­

in a few instances. Afied, town treasurer must fileexcept
a bond within six after his election ordays appointment,

thethereof,and in default office is vacant. Stat.,Comp.
36,ch. 5. And the same is made in toprovision regard§

Stat.,collectors and constables. ch. 38, 4. ButComp. §
thethere is no of kind in to fence-viewers.provision regard

If are at the when chosen, and arethey present meeting,
notified of their toelection, are forthwith takerequiredthey

37,the or their ch.oath, Stat.,declare refusal. 3.Comp. §
And in case are not the town clerk is orderedpresent,they

to issue a notice to a to themconstable,forthwith ofnotify
to sixelection,.andtheir within and take theappear days

toof the constable the noticeoffice;oath within fourgive
andafter its are in casereception; penalties imposeddays

the notice,to serve or to be asof stated.qualifiedneglect
37, 5,ch. 6.Stat., 4, These areComp. provis­general§§

to officers;in town but to fence-­ions regard they apply
in the same manner as enactedviewers though specificially

fene;-to them. Were it made to that thein regard appear
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viewer in had beenquestion election,notified of his asduly
therequired statute, and had to theby take oathneglected

office,of as stated,therein the selectmen haveperhaps,might,
treated his conduct as a refusal to the andoffice,accept ap-

another in his stead. Butpointed kindof thenothing ap-
inand the absence of time fixed inpears, which aany being

is declared to exist, or of one invacancy any appointedbeing
his see nostead, we to his the oath at theobjection taking
time he and ofdid, his the duties of his office.entering upon

It have been betterwould not to have had the record of
interlined;the oath but still it to beenhave cor-appears

and made the clerk,town and canrectly truly by we dis-
nocover reason for it invalid.good declaring

But a toanswer thesecomplete in toexceptions regard
fence-viewer,this therewere no other, is to be found in the

fact that the at theparties appeared and nohearing, objec­
tion was taken to his one.competency Thisby any pre­
cise was settled v.Gallupinpoint Mulvah, 6 Foster’s Rep.
132, it held that,where was in an action to recoverbrought
one-half of costs taxed fence-viewers,inby a divis­making
ion of it nofence, was defence that one.of the board did

thenot take official oath till the for the hear­day appointed
of the for theapplication division; that if aing in­party

to avail himself of thetends want of such official qualifi­
incation, subsequent relativeany to theproceedings divis­

he must take theion, at the time of theexception hearing;
otherwise it will be waived. The same wasprinciple ap­

in Petition, 5 Foster’splied 124, and inRep.Gilford’s
Milton,v.a. 5Goodwin Foster’s 458.Rep.&

The next was, that it wasexception for thenecessary
to show that there hadplaintiff been some disagreement
thebetween about theparties division, in order to thegive

fence-viewers andjurisdiction to make it. Butauthority
this is in effect settledpoint Davis,York v.by 11 N. H.

before241, cited. TheRep. statute does not that thesay
“must but if doparties notdisagree, If therethey beagree.”
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no in section,under the second the fence-agreement writing,
viewers have theunder third.jurisdiction,

The next is the one the case about whichpoint only in
havewe had Theserious doubt. defendant offered toany

that for more than to theseprove proceed-twenty years prior
the had each withoutings, parties respectively, dispute,any

maintained the andsame distinct of theseseparate portions
fences between athem, as divisionshowing prescription,by
and, therefore, that the fence-viewers had no toauthority

the evidencemake division and this was the; rejected by
court.

At orcommon a tenant owner not tolaw, was obliged
orfence an owner by pre-adjoining occupier, exceptagainst
tohe his cattle on; but was hisscription compelled keep

to them fromland,own at his and preventperil, escaping.
And there but the tenantwhere no hadwas prescription,

fence,made to he could not bean tocompelledagreement
the breach thefence, and the ofbyinjured agreementparty

on thean actionhad no but Nowelremedy by agreement.
In the case of av. Cro. Eliz. 709. toSmith, prescription

fenceto the writ offence, he could be curiabyobliged
the tenant of theclaudenda, close,sued out adjoiningby

that Fitz. N.also writ. B.who could recover damages by
is not in the297. This writ known ofClaud. practiceCu.

not in thisState, and country.this probably
show that toprescriptionauthorities undoubtedlyThe

law, wherever and in whatever re-commonexists atfence
and fixedmatter is not stat-specialthe regulated byspects

anda be-State,In this at early probablyutes. very day,
to fence havecould been ac-fore rights by prescriptionany

the ownersthat orstatutes were requiringquired, passed
andunderof lands improvement, adjoining,occupants
between them,the fencesandbuild partitionshould repair

forsame statutes have mak-The providedshares.equalin
ofand the action the fence-bydivisions by agreementing

all thethe ofare foundationAnd these statutesviewers.
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the restthat, at present day, upon adjoiningobligations
are into make fences. imperativeTheyowners partition

shares,inthe fences be made equalthat shalltheir provisions
both areandan substantiallyequal upon parties,chargeby

toin force. ofas those now No lawthe same prescription
ever orused,in such cases has been practiced uponfence
are aware that the ishere, of,that we so statuteadopted

fences;State andlaw of the governing partitionthe only
.an isthe make in whichwriting,unless agreementparties

have v.recorded, Davis,the fence-viewers Yorkjurisdiction.
N. H. 241.Rep.11

even were at commonacquiredBut by prescriptionrights
ofthe of our thestatute,before enactmentlaw, yetpassage

in all mattersbe the law futurethe statute would governing
commonfor, the lawthis subject; although gen-upon
State,has is in force in this itbeen and yet mayerally

andtime be altered controlled an act of theat any by
thestatutes, then,These settle matter that thelegislature.

have all cases offence-viewers in thatpartition,jurisdiction
the oftheir since the ex-statutes,hadhave origin passage

has inthe been madewhen division as there-writing,cept
If existed at therights byin any prescriptionprovided.

and which be heldof their nonetime passage, might good,
in that thereafter.be acquired waycould couldEspecially

these in the manneracquiredbe parties, ;bynone proposed
must have commenced totheir rights long subsequentfor

earlierthe statutes.enactment ofthe
some hesitation in tohave had thisWe butregard point;

whichthat the rule we havethink endeavored towe lay
thatone; thereis the true bedown although may prescrip­
fences in this State,to make which thetions courtpartition

that must have had theirtheywould recognize, yet origin
of thethe enactment statutesto upon ;that subjectprior

the alluded toand that in v.prescription doubtingly York
a decision made the 1791,was statuteDavis, which ofupon

as existedbeen such to thathave statute. Thepriormust
12VOL. xxxi.
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todefendant’s was show that these hadproposition parties
for morethemselves, than maintained distincttwenty years,
the fences,of as evidence of a divisionportions beenhaving

made, would oust ofwhich the fence-viewers jurisdiction.
Had been to the back forthe matter evenproposition carry

1791;it the ofwould not reach statute andfifty years,
v. decides unless that statute wasYork Davis that complied

with, in a division theagreement, fence-viewersmaking by
havewould jurisdiction.

the inWe think defendant’s counsel is his positionright
bethat there should a demand for the fees before anpaid,

action can be sustained. The section statuteof the upon
which founded, it,the action is to andappears contemplate
the of seem it.the case would to Butrequirejustice

sum thancould a demand for a the law allowed thegreater
vitiate the whole demand ? Willfence-viewers faultany

on fence-viewers,or mistake the of the inpart making up
them,in the infees, or render voidtheir applicant paying

?the demand for such as be due We thinkmay legally
not. There is no attached to thepenalty non-payment,

andexactness in therequirewhich amountprecisionmight
but an action of todemanded, re­simply assumpsit given

cover the The defendant is in toone-half. a situation know
fees as well as theare,what the He canplaintiff.legal

the items the fence-viewers;obtain of and a tenderreadily
of the aof amount would beone-half answerlegal good

Shirleyto therefor. v. Shattuck,action 4any Cushing’s
The court470. of the was that the demandRep. ruling

tosufficient maintain the suit to the extent ofwas one-half
of of the fees,the amount and the verdict waslegal found
in accordance with this and both were correct.ruling;

The the next was alsoruling upon point correct. The
to the fence-viewers, in the secondapplication case, was for

ofa division several fences thebetweenseparate parties.
division was madeA of each A of theseseparately. part

•were the defendant not thewas orillegal, ownerbecause
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The defendantoccupant. contended that the proceedings
in all the divisions were, therefore, void; but the ruledcourt
that those that were divided would and thestand,properly
verdict was for those only.

the statute, section oneBy fifteen, cited,which we have
application embrace if,several and on exam-may subjects;
ination, some of them shall be found to be in-improperly
cluded, but the division is andregularly, properly separately
made the others, here,asupon was done we see no reason

thewhy fence-viewers beshould not for those whichpaid
are divided, theand who for themrightfully applicant pays
recover of the opposite party accordingly.

The last taken to the verdict to haveexception appears
been abandoned in the from the conclu-argument; probably
sion that it could be sustained. In to this con-.not regard
clusion, we have to thinkthat we itsay correct.only entirely

on the verdict.Judgment

Kingman Judgea. v. of Probate.&

IISection of 163 of the Revised providingchapter that where theStatutes,
agreecreditor and administrator of an estate shall to submit a disputed

granted,aclaim to rule therefor shall be isreferees, theimperative upon
judge of to and the act of Decemberreferees, doesprobate appoint 5th, 1844,

changenot it.

an is taken from the decision of a commissioner anWhere on al-appeal estate,
disallowing alowing or whether it be taken a or theclaim, creditor, heir,by

and the administrator and creditor whose the claim shalladministrator, is,
agree judgeit isto refer the the of the of to ref-same, duty probate appoint

notifying arefirst all who interested in the that heestate,erees, they may
regardin to the selection of the referees beheard to appointed.

Appeal from the decree of the of of thisprobatejudge
to of thea rule reference claimrefusing grant uponcounty,


