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“Where is to amoney to be invested andbequeathed trustee, accord-improved
ing to judgment,”his best skill and it is his invest itto in safeduty securities,
and his discretion in the selection of enlargedis notinvestments the wordsby
“ according to his and.judgment.”best skill

If a trustee’s enables him to invest in shouldstocks, toauthority they appear
have been at the time and to have a dependinghad market valueproductive,

contingencies.their and notupon income, upon

in aShares railroad are not such.contemplated

When is to a to be over to the son oftrustee, the testa-money bequeathed paid
at such in suchtimes and sums as his judgmenttor, interest in the ofshall,

the seem to the willcourt not an-trustee, make the trusteerequire, ordinarily
swerable for goodover him in faith.actuallymoney paid by

Appeal from decree ofa the of disallow-probate,judge
certain theitems in account exhibited theing by appellant,

in behalf of intestate,his Moses Southard.
The beencause had auditor,committed to an with in-

to the facts,structions from whose itreport report appeared
that Obadiah Haverhill,late of made hisSwasey, will in
due form, which was admitted to on the 6th ofprobate day

1836, and contained the item :August, following
“ I to Southard,and Mosesbequeath of Ha-give Esq.,

verhill, aforesaid, the sum of three dollars; to bethousand
over to him executors, as soon as bepaid by my they may

able towithout to be him inestate, held trustmyinjury by
son,for M. and beheirs,and his tomy Benjamin Swasey,

invested and tohim his best skill andimproved by according
son,beand to over to M.judgment, paid Benjaminmy

at such times and in such as he shallsumsSwasey, judge
for said son’s interest his and atmy life,natural hisduring
decease to be over to the heirs law of saidatpaid son,my

M.Benjamin Swasey.”
Moses Southard the held it tilltrust, and hisaccepted de-

cease, which in March, 1852, after which thehappened ap-
was to therein.succeed himpellee duly appointed

the theKimball, administrator, exhibited in court of pro-
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bate the for and thetrustee’s on thirdaccount, settlement;
of decree a1853, a was bal-Tuesday directingMay, passed

ance of to be to the§5,172,89 new trustee;paid Reding,
from which thedecree the becauseadministrator appealed,

ofjudge disallowed the items in thethreeprobate following
account:
1. 1,1847.April Received inmyself §40,00...money,.
2. Amount for ten theshares in stock of Bos-paid

ton, Concord and Montreal railroad,............1000,00
9,3. MarchPaid, 1850, 636,70hisper receipt,..........

The late Obadiah and Moses livedSouthardSwasey
within about two distance,miles and had been intimate
friends fifteen or sixteen to death.years prior Swasey’s

M. the que trust,Benjamin cestui was born aboutSwasey,
the 1800 or 1801.year His father was of the thatopinion
he was not of hecapable his becausemanaging property,
was in the ofintemperate use ardent and of too con-spirits,

a Indisposition. conversation with Governorfiding Page,
married sister,who his the testator,wife’s notSwasey, long

before his death, in anddoubt as toappeared perplexity how
he should leave inshare his estate.Benjamin’s said,He

beenBen. had industrious and and he wishedboy,a.good
to do buthim,well he as well throw intoby it themight

leave at hisriver as to it control.(the son’s)
the andSuch, fact, character,in was such were the habits

the que trust,of in tocestui And soregard intemperance.
be,continued to in a or less till thedegree, timethey greater

California,of his for in March, 1850. thedeparture During
1850winter of his was increased.intemperance greatly

For some months to March B.12,1850, M.prior Swasey
California,to to andwas desirous tovery go applied

trustee,the for funds for thatSouthard, who,purpose, how-
ever, to let him the funds without therefused have consent

to hisrelatives, mother,of his and his two brothers,applied
and M. and his sisters,Samuel Nathaniel to Mrs.Swasey,
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Woods,Mrs. to learn their wishes.Leonard and They
all, and his in to let himwere particular,mother unwilling
California; and were of the that he wouldopiniongoto

lose the ifintoxicated and intrusted to him.get money
toMr. Southard himself stated Mrs. Woods it wouldthat

to let M.Benjaminnot be have the controlprudent Swasey
toof and Samuel that he shouldthe Swasey, bymoney;

it,no do and that wasmeans that it shouldBenjamin willing
into the hands of a third his ;be for use mean-personput

one to California who would ofsome takeing going charge
for him.the funds

M. became more than intem-Benjamin Swasey usually
1849-50,the of awinter and most so shortperate during

before the of March.time 12th uponFinally, consulting
Southard,in of advice,and hiswith Gov. pursuancePage,

March,12th of over inon the paid to Swasey gold,0500
clothes,for and some small debts notand specified,0136,70

out For; and the latter set for California.which he owed
left,he he so-quittedtime before and wasa short drinking,

He was absentthe time he took his aboutdeparture.ber till
a of the time on his bothsickmonths, partten was journey

he returned.there, and when He expendedand whileways
toand was to borrow enable himselfall his obligedmoney,
sober,hehis return has been temperateto return. Since

and industrious.
offered as to use he mideevidence was the particularNo

over to him.which wasof the paidmoney
1844,that in 1843 or books openedalso wereIt appeared

Boston,to of andthe stock the Concordsubscriptionfor
and that in theRailroad, persons neighbor-Montreal many

Southard, accounted andof Mr. discerning prudenhood
Moses Southard himself tookfor stock.men, subscribed

recommendation of Gov. andshares, on the Pageandten
of the in con-invested trustSamuel moneySwasey, 01000

road.in the sametroversy
inwere then no railroads in NewThere operation Hamp-
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shire north of inConcord. Those that were wereoperation
asdividends,■understoodto be were thosegoodpaying

in theMassachusetts. Southard believed that stock would
cent,be a six stock, and others thegood per many expressed

'same belief. He was in realinterested estate uponlargely
or near the line the road,of and the quecestuicontemplated
trust owned no land whatever.

The stock in said railroad orworthless,is now so.nearly
Of the three items of the inaccount the firstcontroversy,

was not evidence.supported by any

Carpenter, with whom was Coodall, for the appellant.
I. As to the ininvestment railroad stock.
It the terms of the willappears that theby testator

a andreposed special confidence in thepersonal trustee, and
intended to entrust the investment and of theimprovement
trust fund to his discretion. Theentirely words beare,to
invested and to his bestimproved andskillaccording judg­
ment.” And if the trustee acted fraud,bona without iffide

“he did invest to his best skill and heaccording judgment,”
cannot be liable for loss. The court can exercise noany
control theover discretion of the trustee unless he acts mala

French v. 3Davidson, 396;Mad. v. Walker,Walkerfide.
424;5 Mad. v. Ross,Forbes 2 Cox 113; Jer. 158Jur.Eq.

2 Ch.;and 174­ Mad. v. 9137; Amory, Pick. 446­ —College
the the arewords trust identical(where creating very nearly

with used in this Downer,those Downer v. 9 Vt.case;)
Wormley v.231; Wormley, 8 Wheat.Rep. 431; C., 1S.

Brock. 330.
But even if no hadspecial beenpowersdiscretionary

conferred the stilltrustee, we that the state-upon say upon
ment of facts in this thecase, investment was notappearing

as render asuch would mere naked trustee forchargeable
loss therefrom.any arising

The is not berule that trustees are to heldgeneral respon-
for havesible losses where acted bona withoutfide,they
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“fraud and malversa­without There must benegligence.
tion, fraud or to a 1 Eq.trustee.” Story’snegligence charge

446,Jur. 465 and 2 Ch. and 143-­; seq.note­ Mad. 134 et§
4, Paybusand Jer. v. 1note; Smith,Jur. 142 etEq. seq.)
Ves. 189­; note;v. 1 Ves. 32 andStafford,Wilkinson Routh
v. Howell, 3 v. 1 W.; Hobson, 243;Ves. 565-6­ P.Churchill

v. 1 W.Letton,Brown P. and other au­140-1, numerous
passim.thorities

fact,In all the in books this eithercases the upon subject
declare,or or thisdirectly imputationexplicitly by recognize

doctrine.
orThere is no of offraud wilful uponimputation neglect

understand,the but it is claimedcase,trustee in this as we
tothe so and unfit bethat investment was improperclearly

it is conclusive evidence of suchmade, perthat se negli-
losses.as will render the trustee liable for the resultinggence

investment ofWhat in theconstitutes such negligence
for losses is atrust funds as will render the trustee liable

authoritiesthere arewhichquestion many conflictingupon
144; Har­Jones,in the v. 1 Vern.PalmerEnglish reports.

516,v. Paisons, 148,1 Eden in Jur.Eq.din cited Story’s
; Caffrey7 375­note; Hanscom,v. Brown’s Parl. Ca.Allen
439,3 Atk. andDarby, Beohen,6 Ves. v.;v. 488­ Trafford

cases before cited.
that a trusteeit to inBut seems be now settled England

court ofthein stock in whichmust invest trust funds that
ownof in its pos-in the habit fundsis directingchancery
mere factloss,to case theout,be laid and that in ofsession

is, him,did invest in that fundthat the trustee not against
hefor which isevidence ofprimaleastat negligence,facie

1273, and cases514, cited;2 Jur.Eq.responsible. Story’s §
v. 16 Ves. 114.Hughes,Holland

thenfund 3 establishedcertain (the per byA cents) being
for thiscourt of purposeof the chancery equivalentrulea —

enactment —is the fund in which trusta onlyto legislative
be it wellinvested; may, perhaps,may safelyproperty
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inbe held that if a trustee invests other stocks itenough
shall be at as ahis trustee whoperil. Negligence, against

loss,invests other of bewhere, in case wellmay, enough
He a well settled andpresumed. has disregarded positive,

well there noknown rule of law. But in this iscountry
rule,such therefund, and no such nor can be. v.College

446; Minot,9 v. 20 Pick.Amory, Pick. Smith 116.
“ be a invest,Here all of trustee tothat can is thatrequired

he shall conduct and with somehimself discretion.faithfully,
He tois observe how men of discretion and intelli­prudence,

own ingence affairs,their not tomanage speculation,regard
but toin a investment funds,of theirregard permanent

the income as well as theprobable probableconsidering
of tothe be Amory,invested.” 9safety capital v.College

Pick. 20461; Minot,Smith v. Pick. 116­ see; also Bryant
Russell,v. 546;28 Pick. v. Franklin, 2 Ch.Osgood Johns.

v. 4 Ch.27; Smith,Smith Johns. 281 and 446.
beRailroad stocks as fit and a fund in whichmay proper

stocks,to invest trust as other or realproperty any estate—
and is in the ofthere nature these tostocks distin-nothing

them in this from other forrespectguish any security money.
are not more or more unsafe.necessarily fluctuatingThey

Amory,v. before cited.College
can the fact that the stock inNor thisparticular case has
to be worth less than their nominal value, haveparproved

beThe is toquestion determined thebearing. uponany
at the time thestate of facts investment wasexisting made.

facts, auditor, show,as found the as itThese seems toby
that the trustee not to beus, conclusively, ought charged

with the loss.
notThe trustee did act or or1. rashly inconsiderately,

confidenceundue in his ownwith an He tookjudgment.
too,that,and of men ofadvice, of acknowl-intelligence,

and discretion in the of theirprudenceedged management
of andaffairs,own and in busi-great sagacity experience

inness whose not from the char-judgment, onlygenerally,
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of tomen,acter the their the cestuibut from relationship
the uncle and Samuelque SwaseyPage being(Gov.trust —

hethe and interest to thetheir preserve property,brother,)
v.Vezythe most unlimited confidence.wellmight place

v. Brown, 4 Ch.Emory, Thompson5 Ves. Johns.144;
628-9.

of discretion and2. He “observed how men prudence,
not toaffairs,their own in regardintelligence managed

funds,”of theirbut to investmenta permanentspeculation,
that of the mostIt the report many&c. by veryappears

in at the same time in-men Haverhilland carefulprudent
for astocks,in these notvested their own money specula-

be abut because believed it wouldtive goodpurpose, they
cent, i. e.stock, a investment. if6 Many,goodper paying

in the are doubtlessall the named knownreportnot persons
ofmembers the court.to some of the

histrustee invested of own the3. The samemoney,
amount, time, in the same stock. Hethe sameat managed

andtrust with the same care that he didthe fund prudence
2 and512, 1269,own Jur. casesEq.his money. Story’s §

Franklin,v. 2 Johns. Ch. 27.cited;there Osgood
stocks were then considered pre-4. Railroad universally

hadbank stocks. Banks not recovered fromferable to yet
the disasters of thethe depression consequent upon preced-

the railroads in this andAll State Massachu-years.ing
dividends. Vermontwere The rail-goodsetts then paying

been built.had notroads
“faith, to5. The trustee in and hisacted good according

substance,inauditor,skill and The sobest judgment.”
heare to show that didThere no facts foundfinds. tending

thenot; Besides,all the facts tend other the pre-way.
is trustee,of law in favor of a andalwayssumption negli-

be andor laches must fully satisfactorily proved.gence
7Crowwell,v. Gill. & J. 157.Mallabbin

stated, we understand this is admit-But, pointas before
It seems to us thisor, least,at not contested. that lastted,
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to be him. Atsufficient tonamed fact discharge anyought
favor of the court.rate, him to the will notit entitles They

v.Thompson Brown,be avoided. 4him if it cancharge
2 Ch. 76;629­ v. Ten Johns.; Eyek,Johns. Ch. Hart Diffeu­

Winclu, 341; Jackson,v. Gill. & v. 33 J. Jacksoncluffer
511,2 1268.514; Eq.Atk. Jur.Story’s §

even the investment aBut were breachsupposing
not to betrust,of the trustee Thecharged. cestuiought

investment,had notice of the andque acquiescedtrust there­
ain. of ten he nomadenearlyDuring period years objec­

or We that ittion contend is now toocomplaint. late, and
that he is bound his consent. the factimpliedby Though
does not in the it in evidenceappear report, thatappeared
he an actual atconsent the time the investmentgave was

ifmade, and deemed material the court, weby ask to have
recommitted,the that the factreport 2may appear. Mad.

142; 7Ch. Bacon’s 180; v.Abridg. Boehem, 3Trufford
v.444;Atk. Bird 11 Ves. 319­Stokes, ; Langford v. Gas­

11 Ves. v.333; White,Parker 11coigne, Ves. 226.
AsII. to the outfits,California so called.

1. Of the whole amount disallowed the courtby of pro-
bate, were the trustee for§136,70 paid theby clothes, debts,

the&c., queof cestui trust. That this sum should be al-
belowed there can no andquestion, we do not understand

that this is contested.point seriously
2. The over thepaid trustee toby the que§500 cestui

trust, to enable him to to California, mustgo be allowed.
the terms of the will the trust fundBy was to be overpaid

to trust,the atquecestui such times and in such sums as
the trustee should for his interest. Morejudge appropriate

could bewords selected to vest thehardly control of the
trust infund this andparticular entirely inexclusively the
discretion and of the trustee. Itjudgment is, and from its

be,nature must a trust; and inpersonal the absence of
orfraud wilful default on the of thepart trustee, the court

cannot control or interfere with him in the execution of if.
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708;v. 4 Ves. S.Call v. 16Wade, 27;Ves. Brown Higgs,
5 Man­C., Davidson, ;Ves. v. 3 Mad. 396­ De495; French

Ross,v. 2v.neville, Crompton, 354;V. B. Forbes1 &
Cox in113; Lambe, 309,v. Amb. cited Jer. Eq.Hibbard

12; WormleyJur. 1 C. C. v.174; White,v. Bro.White
v.; Downer,8 330­Wormley, 421,Wheat. 1 Brock. Downer

9 Vt. 231.Rep.
acted,that the trusteeThe facts found the auditor showby

in this andmatter, with his usual care circumspection.
the1. He havequerefused to let the cestui trust money

the im-relations,the of which consentwithout consent his
someofportunities undoubtedly procured, thoughBenjamin

conditional.of them testified that their assent was
theall the relatives2. He with uponconferred nearly

oftheto them for conferringHe wentsubject. purpose
with them.

advised him.3. and wifeGovernor Page
andactedthat the trustee wisely4. The result shows

“ isThisthe trust.quefor the benefit” of cestui apparent
of menand the opinionfound in thefrom the facts report,

State,—as in theofand as sound anyas judgmentprudent
John alland R.Swasey Reding,Governor SamuelPage,

in matter.a direct interest theof whom have
eventhebe with $500,cannotBut the trustee charged

u iffor the cestuitrust;hisover in breach ofit wereif paid
trust and acquiesces,of ofthe breachhasque trust notice

before citedauthoritiesSeeis notthe trustee chargeable.
to the same point.

innot acquiescedcase, que onlythe trustthis cestuiIn
himself theit,of butthe urgedmoney,the application —was

its socause of applied.beingprincipal

Hibbard, thefor appellee.
the Boston, Con-to sum invested in stock oftheI. As

Montreal Railroad.andcord
estatetrust that thein the thewillThe creatingprovision
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“should, the be accord­trustee, invested and improved,by
to his and tobest skill would seem demanding judgment,”,

the exercise the bestof skill ever orrequired capa­reasonably
ble of circumstances;used a trustee under likebybeing

“what, in law, is called 1 Bouv.extraordinary diligence.”
Law. Dict. head of noThis(under imposes“Diligence.”)

or trustee,the because hewrong havehardship upon might
declined the trust, and because he acts for compensation.

But had the investment of the funds been left, terms,in
to the trustee’s discretion, that notwould have animplied

discretion, nor havearbitrary malversation, fraud orjustified
He must exercise, not anegligence. wild, but a sound dis­

cretion, a discretion andlaw under theregulated controlby
of the court. v. 1Willard,Erickson N. H. 217­;Rep. Rose
v. 8Stuyvesant, Johns. 427­; Wilson v. 4Rastall, D. & E.
757­; v.Webb Earl 7Shaftsbury, Ves. 480.of

In the case last thecited, court held that could andthey
would control the trustee as to the ofappointment new trus-
tees, that wasthough power him theexpressly given tes-by

“ “tator in words.” Eldon, Lordvery large Ch., said there
is no doubt, therefore, of the control of this court over his

discretion. It(the does nottrustee’s) theprevent exercise
of his discretion, but takes care that it shall be exer-duly
cised.” This is believed to be the rule, both in law and

in all cases whereequity, arediscretionary powers given.
The case of v.Downer 9Downer, Vt. 231,Rep. relied

“in the brief of theupon counsel,appellant’s as indirectly
seems to topoint,” us have no here.application That case

a trustee’sbeing upon account, came before the superior
court of Vermont, from the court ofby appeal probate.
The court held that, in that State, the court of probate had
no overjurisdiction trustees or their accounts, and that as
the case came before them from the courtby appeal of pro-
bate, and as their wasjurisdiction only appellate, couldthey
exercise those whichonly powers to the court of'belonged
probate; and, had noconsequently, to settle or-authority

xxxi,vol. 24
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inthe trustee’s account that form. Theexamine proceed­
held to be the wastherefore, were and causeirregular,ings,

have been the court ofIt should inbroughtdismissed.
on the the courtState,thisIn contrary, probatechancery.

“ to trus­in relationstatute,have, original jurisdictionby
law.”will, in the cases byby prescribedtees appointed

5. arises393, therefore,No such question,Stat.Comp. §
case of v.in the Downer Downer.here as

act,in this the trusteethat, did not use ordinaryWe say
to Therequired use the best.thoughskill and judgment,

side,the other if notassumed did exemptby theypositions
all ofand would requirecontrolfrom all responsibility,him

which it is thethat dutymore than slight diligence,him no
45;to use. on Bailments 242,Storyof a mere depositary

564.Com.Kent’s
the road in which thisof wasstock placed,The money

the characteristics which would toof justifynone gohad
dividends,It had made no had noan investment.such

resultcharacter, and the of the investment mustestablished
best, a matter of much and reason-the doubtbeen, athave

made,road was not nor theThe wasapprehension.able
work begun.

orworthless,now so. The invest­is nearlystockThe
wascircumstances,the unjustifiable.underment, wholly

nor in funds or sanctionedstock, adoptedin no publicwasIt
real,was there no but there was noNotcourt. onlytheby

nor, fact,in at all. It was,any securitysecurity,personal
“ a new and untriedtheof report, project,”—wordsthein

trade. hasin It disas­provedputan experiment money—
bearand the should theloss, experimentertotaltrous, a

4 Johns. Ch.Smith, 281; Swayer’sv. Rep.Smithloss.
Ch. 138-147;2 Mad. Pocock v.377;5 Rep.BarrAppeal,

v. 3791; Rhinelander,Barrow Johns.7 Ves.Redington,
5 Ves. 839.Evans,v.Powell615;Rep.Ch.

cited,Ch.Smith, 281,4 Johns. above itRep.v.SmithIn
“ or other trustee lends the ofif aheld guardian moneywas
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he will betrust,the dueque respon-cestui without security,
“in insolvent.” What issible, case the borrower becomes

totrustee,a bedue for loanedmoneys by appearssecurity
It seems,a not settled and established. inpoint gen-fully

tothat is not sufficient shield the trus-eral, personal security
See, Swayer’stee in case of loss.” also,from responsibility

5 Barr 377. In the aboveAppeal, case, Kent,Chancellor
theafter to rules on the of invest-subjectadverting English

indorsestrustees,ments and them.by virtually applies
v. 20Minot, 116,The cases of Lovell Pick. and Harvard

v. 9 Pick. relied theAmory, 46,College upon by appellant,
are from the inpresent severaldistinguishable important

as weand, them,particulars, sustainregard substantially
v.our Lovell In case,Minot. thatpositions, particularly
thethe investment was loan note of theupon borrower,by

in credit,then secured a of sharesby of thegood pledge
of thestock Nashua which com-Company,Manufacturing
had inbeen successful at the ratelong operation, ofpany

about three-fourths of its value, and less than three-par
of its marketfourths value.

“The court said there would have been more forground
the that this was an investment, hadargument injudicious

moneythe been invested stock,in in whichmanufacturing
case the would haveprofits been But it wascontingent.

; loan,not it was a at a fixed interest of six cent.,so andper
the no further to the hazards of tradeexposedtransaction

it the thethan as affected value of pledge.”
case,thatcourt,We understand the in to indorse the set-

therule,tled that if the trustee trust funds intoputs trade,
for ifaccount the made,he shall isprofit, and shallany

ifthe of isportionmake it lost.anygood capital,
ofcourt hasThe thechancery threeEnglish adopted per

cents, as the funds for investment of trustproper moneys.
138, 146, 147;Ch. v.2 Mad. 3Rep. Boehen, Atk.Trafford

44.
intrader outIf the funds whichlays money the court
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thevalue,it afterwards sinks in its courtdoes not andadopt,
no throw theof there were mala willfides,equity, though

authorities last above cited.the Seeloss trustee.upon
same rule has not been intheIn this adopted,country,

aBut, believed,reasons. it is similarterms, for obvious
so far as to the best securitiesrequireone has been adopted,

as real estate,such well establishedreasonably practicable,
stocks,States or otherstocks, United governmentState

Smith,alike tried and safe. v.investment Smithmodes of
v.281; Emott,Ch. Ackerman 4 Barb. C.S.Rep.4 Johns.

Fox, 259,v. Saxton in 2; Gray Eq.626­ Dig.(cited 628.)
otherwise, he is liable theinvest for conse­If the trustee

the rule. The isas under thatEnglish principlequences,
in of which heis is trus­“no man putting propertyjustified

v. 5Pocock Ves. 799;tee in Redington,jeopardy.”
281.4 Johns. Ch.Smith,v. Rep.Smith

“itFox, cited,v. above was held that ifGray trusteesIn
aredue liable in casewithout ofsecurity, theyloan money

of trustThe andloaning money, espe>loss insolvency.by
concerned,are oninfants iswhere private security,cially

the rule which duerequiresa withnot compliance security
course, such loans aretaken, and, of the risk of thebe atto

““ court,said the theIn thistrustee.” secu­country,” only
trustees, offers,which is estate,to realsafe whichreadilyrity

they alwaysshould take.”it is advisable
Emott,v. where executors andAnd in Ackerman trustees

will,under a in New toYork, investauthorizedwere lega-
no mode of investmentparticularcies beinggenerally,

investedout, stock,and the in bankthey legaciespointed
themretained after the thewas whenlongby periodwhich

doubtful, andthe bank was theof stock depreciatedsolvency
ahands, which loss was sustainedlargetheir thebyin by

that the andheld trustees toit was legatees oughtlegatees,
loans on real orin in theinvested security, publichave

or of the UnitedYork, States, or inof New loansstocks
Life Insurance andYork Trust andNewthe Company,to
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stocks,that safeinvested in other and less theyhaving
were liable loss.to make thepersonally good

All the authorities concur in trustees to a partic-holding
trusts,strict quein cases of infant cestuiularly accountability

and this for v. 2 N. H.obvious reasons. Lovell Briggs,
218, Gray Fox,2 Mad. Ch. v. SaxtonRep. 219; 146;

559; Wilkinson v. 1 32.Ves.Stafford, jr.
The quecestui intrust, case, infant,this not anthough

inwas a condition which to increase rather relaxthanought
the of was,the rule as to the of the trustee. Herigor duty

reason of habits, andintemperateby wholly incompetent
to have the careunfit of his Thisown property. clearly

from the auditor’s It was for this cause thatappears report.
testator, father,the his left his in the hands of amoney

“Hetrustee. said that he as well throw themight money
into the river as leave it in Ben’s control.” It was a case

the exercise of and thestrongly requiring fidelity diligence,
“ best skill and on the of the trustee. Thejudgment,” part

and duties the trustee thepowers testatorimposed upon by
were, to all intents and those of a aspurposes, guardian,

from the of theappears will theportion reported auditorby
the trust. The the trusteeof towards B.creating position

M. as thisSwasey, fund, was that of aregarded guardian,
and the trust fund was B. M. whole estate. TheSwasey’s

made was to himequivalent underarrangement placipg
and so intended.was evidentlyguardianship,

asthis,For well as for other no orreasons, assent acqui-
trust,of the queescence cestui before or after the investment,

was,could have effectto it. The quecestui trustany justify
fact, law,in as well as in to confer suchincompetent any

To allow him to control the fund in thisauthority. way,
thedefeat for which the trust waswould created.very object

to this that the trusteeIt was wasprevent thing ap-very
the testator.pointed by

of v. Ves.Stokes, 319;The cases Brice 11 Langford,
v. 11 Ves. v. 11 Ves.Gascoyne, White,333; Parkes
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here, as222, counsel,cited do nottheby appellant’s apply
or ac­will be seen to them. The concurrenceon reference

trustee,the of thetrust,of the in actsquiescence quecestui
could whenhis estate onlyunfavorably, operateaffecting

to con­the former should be and competentactually legally
andtrust,thesent, que composas when cestui mentisbeing

of the relations of should have ceased. Seeage, trusteeship
v. Carew,Bell 13 Pick. 28.

The relative situation of the a in-parties imposes general
to deal thewith each other in such whileability any way,

reason, trustee,that if a orcontinues. Fortrusteeship per-
estate,son for the trust theothers, cestuiacting purchase

will be entitled to have the sale set as ofque aside,trust
have been.course, fair the transactionhowever may

and duties of trustees and theirAs to the relative powers
Sparhawkin this see v.que trusts, Allen,cestui 1respect,

v.22, Carew,Bell 13 Pick.9, 23, 24; 28;Foster’s Rep.
23; v.Cudworth, Copelandv. 15 Pick. Ins. Co.Litchfield

Brown, 5 Pick. 519;v. Arnold v.1;7 Pick. Harrington
Com. 229;2 Kent’s v.Brown, 89-96;24 Pick. Hatch

v. 2 N. H.9 Ves.Hatch, 297; 218;Lovell Briggs, Rep.
2 Mad. Ch.Yeomans, ,v. 15 Pick. 488­ 140-143;Road Rep.

Jur. 312.1 Eq.Story’s
trust,of the inferredqueNo cestui from fail-acquiescence

the made,make after investment wasure to couldobjections
because, from that thehere, event, time,inavail any money

was irreclaimable.
this,also in fault in that sub-trustee wasThe having

forfor himself at the time he did thestockscribed railroad
own stock to beafterwards caused histrust, bequecestui

Hethat of the latter. com-failed tobut preferpreferred,
tobut failed the ne-to have it completemenced preferred,

it to be forfeited. He did notand sufferedsteps,cessary
of his own,of the trust as whichcaretake as propertygood

Ray, 360; Bryant18 Pick.to v.he bound do. Scottwas
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v. Ves.23 v. 1Russell, ;Pick. 508-546­ Wilkinson Stafford,
43.jr.
If this be not if theso, on thisappellant’s positions, point,

are well then totaken, a trustee is bound use less than that
of mere and is notrequiredslight diligence depositaries,

liable even for beunless fraud or bad faithgross negligence,
shown.affirmatively

A simple holdendepositary, though acting gratuitously,
for and liableonly for isslight diligence, only gross neglect,

bound to take as care of the heyet as takes ofgood deposit
his own on Bail., 42-45;Tit. 2property, Story Deposits
Kent’s Com. 564.

The trustee was interested to have the of thestock Bos­
ton, Concord and Montreal Railroad taken. He whenwas,
the was made, a landsubscription owner the linelarge upon
of the road, while the quecestui owned no land.trust This
trust fund was his whole estate. This circumstance self-­of
interest would be to the trustee’sinfluencelikely judgment

“and action,his to his andinterestssway opinion by private
selfish It him to and wouldobjects.” exposed temptation,
tend him,to make as it did others anx­interested,similarly

andious to the takenstock withoutimportunate get up
the funds he in­of whoseduly interests thoseconsulting

or becomevested, to be invested. Such coursesprocured
a fraud innocent be sanctionedand will notupon parties,

a court Wheat. 421.Wormlyof v. 8Wormly,by equity.
The same and Samuelinterest existed in Governor Page

thetorelatives of the who advisedque trust,cestuiSwasey,
ininvestment. real estatewere interested inThey largely

the of said entitledroad. This made their counselvicinity
theBesides,to less and less to be taken.weight, proper
notadvice,trustee is not to be shielded uponby anyacting

the best he actseven he can much less whenupon procure,
is differentrule,bad advice. The thisupon point,upon

Itto be.it, at one timefrom what wasperhaps, supposed
that144,5 Ves.Emery,held in the case of v.Vezwas
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if an executor takes the advice of a in what he does,lawyer
the court will not forhim misconduct. is saidButcharge

“in 2 Mad. Ch. 152, to this decision, that thisRep. referring
is doubtful, and it rather seems that if, under the best ad­
vice he can he, the executor, or otherprocure, trustee, acts

it is hiswrong, misfortune, but the public requirespolicy
that he should be the to suffer.” isperson Reference had in
the note to v. Blake,Davis 2 Sch. & Lef. 243. In Cham­

“v.bers 7Minchin, 196,Ves. it was said that if a trustee
trusts an he must abide the effect of that confi­attorney,
dence.”

It would seem be theto dictate not of law andonly
reason,but of that a trustee should not be able,equity,

advice of to shift allothers,simply by taking responsibility
from ahimself. Such would defeat all the endsprinciple
and for which trusts and are instituted.objects agencies

to the v.But, doctrine of Vez itEmery, could notaccording
toavail the trustee have taken the advice of Governor Page

and even had notSamuel if been interested.Swasey, they
were not nor In Vez v. Emery,They attorneys lawyers.

“the rolls said ifthe master of that the act which theupon
to be had been doneexecutor was thecharged,sought upon

theadvice of of law in he wouldEngland,any gentleman
“him liable.” He further henot have held said execu­(the

acted with intentions and him­tor) certainly good imagined
self but he fit to that whichjustified, thought depend upon
a executor would not have relied actionprudent upon, (the

* * *of a tribunal in holdI mustlegal Switzerland.)
the masterthat was in him.”right charging

areThe rule is that trustees answerable for negligence,
no fraud is and no kind of interest or ben-imputed,though

efit. Whether, in this there fraud orcase, not,was actual
there was, think,as we both interest and gross negligence.

Nor do with theunderstand, counsel,we thatappellant’s
all a like bethis,in case are to in favor of thepresumptions,

On the the casetrustee. when turned thecontrary, upon
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of or want of duepoint pre-diligence, everynegligence
to be made the trustee. In odiumsumption againstought

spoliatoris prcesumuntur. Rhinelander,omnia v. 3Barrow
Johns. Ch. 620.Rep.

“II. In relation to the item for the California outfit.”
The same authorities and adduced,arguments already

the matters of discretion of the trustee,touching diligence,
consent and of the quecestuipresumptions, acquiescence

trust, and the theduties and liabilities of trusteepowers,
are believed to to this of the andcase,generally, apply part

so, in the main, of what has been said the trustee’srespecting
the advice ofacting upon Samuel and others.Page, Swasey

The was,of the for thisapplication wemoney purpose
think, an instance of and derelictionvery gross negligence
from if not of bad faith on the trustee.duty, ofthepositive part

The to California was an in itwhichjourney enterprize
was, best,at of sober,doubtful and wisdom for apropriety
robust and efficient ;man to embark a kind of undertaking
reserved, in a of andcases, for the adventurousmajority
the if not thespeculative, reckless and the whodesperate,
had to and little or toevery lose. Athing gain nothing
more unsuitable than SwaseyB. M. for an ad-person such
venture, character,his and statehabits, healthconsidering

mind,of could not often be found outside of some ofplace
actual restraint. toHe waspersonal permitted go away
and make the alone no oneunattended,and withjourney
to take care of him or his theof consent ofmoney, though
his relatives had been to his the trus-given going, only upon
tee’s that the should be into thepromise handsputmoney
of some third would to California him,who withperson, go

hispurchase ticket, him,and take of his funds forcharge
which The auditor findspromise entirely disregarded.was

“that this act theof trustee to have beenappears contrary
to the talk and he thehad withunderstanding previously
brothers and sisters of said Benjamin.”

No advice or consent of friends or orrelatives, with with-
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out conditions, could, as think,we the act. Thejustify
statements made the trustee theat time areby of much sig-
nificance. He told the sister of inM., contem-Benjamin

“of hisplation that it would not begoing away, prudent
to let Ben. have the control of the and when Sam-money;

“uel told him thatSwasey he no means to intrustought by
“the to hemoney thatBenjamin,” he should noreplied by

means do it.”
The quecestui lefttrust for 12, 1850,California March

under the most unfavorable thecircumstances. In words of
“the hisreport, had increasedintemperance greatly during

winter,that and he became much worse than he everhad
“been before,” he had for a shortalthough quit drinking

time to hisprevious and notwas intoxicated on theleaving,
of hismorning departure.”

The was to in ithim in the form whichmoney given
bewould most liable to loss and spoliation.

What occurred to him in andgoing, staying returning,
the condition in he came his loss ofback,which money,

destitution, sickness, from the&c.,general appear report.
Disastrous as was the it was no more so thanresult, was

theto have been at time and underreasonably anticipated
the his out. The ofcircumstances of admissionssetting
the trustee, to,referred tend not to characterizealready only
the act theitself, but manifest trustee’s own understanding
of it at the time. In connection the other factswith ap-

seem to us conclusive of this of the case.partpearing, they
because, queThe that after the cestui trustargument

home, and sick from the effects of thecame prostrated expe-
thedition, was under care of aput physician, gradually

of his sickness and thecured warnedintemperance, by phy-
the use of as at the ofsician spirituous liquors perilagainst

them,his own wish to resume the use of helife,his against
“behaved, benefit,”and thatbecame welltemperatefinally

thus are to be the crediteffected,the reformation toand put
his the loss oftrustee, account,the in and offsetof against
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the to no othersquandered, seems to us an-money require
thanswer to be stated.

The that of this was foritem$136,70auditor’s finding
of trust,and debts the foundedquecestuiclothing being

evidence of the can-trust,admissions of the cestuiupon que
be received the court unless evidence such admis-not ofby

was thesions competent testimony, appellee having objected
beforeto it the auditor. But if itreceived, should not go

to the even sum.trustee, for that It was adischarge part
sum,of the and is included in the for that$636,70, receipt

9,1850,dated March three before the quecestuionly days
trust's for California. It was indeparture evidently paid

“of the Californiacontemplation w'as of theexpedition, part
outfit,” and must share the fate of the rest of that Item. It

beis to inferred that the clothes forwere the same purpose;
and so of the debts. The for the latter cannotmoney paid
be allowed, at least the nature,until trustee shows their
and for what were. The isburden him tothey upon prove
that were debts for to thehim in due exe-they proper pay
cution of his trust. Till that Is the isdone, presumption

him. v. 3Rhinelander,Barrow Johns. Ch.against Rep.
620, before cited.

“III. The item of received disallowedmyself,”$40,00
the court of and auditor,the for reasons statedby probate by

latter,the does not seem to be onnow insisted in behalfby
of the trustee.

C. beJ. It not in themay necessary determiningWoods,

this towhich cause thequestions review listpresents, large
books, duties,of cases contained in the in which the respon-

sibilities and discretion of trustees have been discussed and
numerous,ascertained. are the vari-They very embracing

which,means and the for which trusts haveous by objects
meet the wTants thecreated,been to diversified ofinfinitely

A these cases turnauthors of them. of upongreat many
otherdeeds,in the wills or instru-containedexpressions
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limittoments thetrusts,ihe intendedfounding by parties
it inor to the the or to directtrustee,discretion ofenlarge

ofsome manner in the of the objectspeculiar pursuit general
office,.sohis that their value and in establishingpertinency

rules on the to the abil-are notgeneral subject, proportioned
and the involvedwith which questionsity learning particular

isin them have been examined remarkand settled. That
to some of the eases cited in theapplicable argument.

446, bear-The case of v. 9Amory,Harvard Pick.College
us,in some a the one beforeresemblance toparticularsing

as it the discretion of the trustee inrespects makinglegal
investments of the in thefund,trust turns upon expressions
will of the clearnesstestator with a deal ofindicating good
what kind of stocks he considered in-and securities proper
vestments of the were intrusted with themoney. They

“ andfund, with discretions to loan the same upon ample
the in safe andsufficient or to invest same produc-security,

otherorfunds,tive either in bank sharesstock, the public
discretion,”andto their beststocks, judgmentaccording

reinvestto sell and&c., the further and directionwith power
court,And the inrequire. deliveringas mightexigencies

thebase their conclusions in favor oftheir opinion, expressly
“ isthese in the will. Ittrustees expressions arguedupon

“ that the trus-Putnam,Mr. Justicethefor saysappellants,”
Thenot loaned thetees have money upon good security.

tothe testatoris in the which gaveanswer found authority
in stocks.to invest the sumto loan orthem. wereThey

latter.” And when thethe proceedsjudgepreferredThey
“ be cases is,all that can in suchrequiredthatremarkto

exer-conduct himself andtrustee shallthe faithfully,that
are to understand thediscretion,” we boundsoundacise

or to enunciate as a gen-not asremark, intendingcontaining
left theirin all cases totrusteesrule, legalthat may,eral

of there described—in the kindinvestdiscretion, stocks
con-or but asstocks;insurance public onlybank, factory,

a trustee is who dis-doctrine, thatthe old protectedfirming
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the trust,a discretionwith andcharges honesty legal
one, thatwhether a and liberal or a close and limitedlarge

has conferred him reference in;beenactually upon being
all cases to thehad the toit,instrument andcreating gen-
eral rules of law for the confi-the extent ofascertaining
dence and the hislimits discre-reposed, toclearly assigned
tion.

the of dollarsObadiah three thousandBy will Swasey,
“were to be Southard,directed to to be himMr. in-paid by

vested and to his best skill andimproved according judg-
ment.” That was the first entrustedmatter to him. The

“second was to the same to M. atpay Benjamin Swasey,
such intimes and such as he,”sums the trustee, “shall

for son’s interest hisjudge life,”natural and af-my during
terwards to the heirs of that son. The requires ofappeal
us an examination of the conduct of the intrustee each of
these articles.

I. The of a trustee, to whomduty ismoney conveyed
for of the various of theany benevolenceobjects orcharity,
affection of the donor, when no or directionsexpress implied
can be derived from donorthe onhimself the sub-legally

the law,of theject, is togeneral requirements in-qualifying
vest the in and securities. onsafe Willis Trus-money good
tees, 125.

A numberconsiderable of the cases have turned, as has
been actssaid, or of the testator orupon otherexpressions
author of the fund, which have been to haveadjudged qual-
ified the duties ;of the trustee and a commongeneral ques-
tion been,has the effect of certainupon words in the instru-
ment toitself. As which, it will suffice for the oc-present
casion to that where the trustee is todirectedsay, use his
best skill and his andjudgment, discretion are notpowers

the use of those Thewords. law itselfenlarged by exacts
of those who have their faith to the ac-pledged helpless by

the of their thefunds,care best use theirofcepting judg-
ment and skill. And it is well settled that the ac-equally
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tual noand affordsbona exercise of those faculties pro-fide
tection whatever to has in factthe trustee who beyondgone
the or anlimit of his a discretionand assumed op-powers,
tion not the terms of the in-conferred himfairly upon by
strument, in their sense andlegal import.

theAs to what securities are to be as safe forregarded
in thisinvestment, not,of a trust the trustee haspurposes

the hasrule,of a whichcountry, advantage precise standing
courts,been since the English indicatinglong adopted by

theones,securities as safe in the choice of whichparticular
on theBut,be alltrustee will losses.protected against

a some­he to have the benefit ofhand,other is supposed
inmore rule our courtswhat lenient generally,pursued by

Such, athis faithful but unfortunate proceedings.revising
theto be from the remarks ofleast, is the impression gathered

Smith, 281,Ch. and fromChancellor in 4Smith v. Johns. Rep.
Minot,v. 20 Pick. 116.the of the court in Lovelljudgment

to andcases,these the as what areIn both of question good
be con­securities is left somewhat at and mustproper large,

to be not without its difficulties.ceded
think, however,¥e that some rules on the sub-general

controverted,be that cannot well beject may propounded,
reasonable, and must settle theas and which presentjust

so far as it the item of one thousand dollarscase, respects
Boston,the stock of the Concord and Montrealinvested in

Railroad.
an invest-to be secured inis the primary objectSafety

is not with ankind, and the trusteeof this chargeablement
realized to the fund.cannot be without hazardthatincome

not to bethink, therefore, that an investment isAnd we
so,evidence that it is and thatsafe without thedeemed

to out someto be able feature totrustee pointought ruling
a mere adventure. If heit from invests indistinguish prop-

to be which an actual income,it property yieldsoughterty,
in thevaluation,has a sense of the com-and which general
income,on that and not remotefounded uponmunity,
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and a ofeventualities succession If his dis-contingencies.
cretion under the trust extends to the of stocks atbuying
all, as to thewhich case does not call for our hisopinion,
purchases be limited to such as have avaluéshould in mar-
ket based income, or, least,a at an in-upon regular upon
come that, an for a considerableupon average mayperiod,

be deemed If he lends thefairly equivalent. hemoney,
to be to theought show that borrower at thewas,prepared

time, of and inpossessed credit, and that heproperty, good
has taken thein names of of likesecurity persons standing,
or, what is less to value,in of ac-question,open property

to the usual oftests value.cording
We mean that the trustee should show that he has en-

deavored to within rules,these so that the loss, ifkeep any,
been in endeavors,has of these and reason ofspite causesby

which have baffled them, whether his honestby misleading
as to the actual ofjudgment character the or of theproperty

time,individuals at the or an actualby andeffecting change
of them since.prostration

it toNow seems us that the of a railroad must,building
from the inherent nature of thevery have atenterprise, all
times been men as a doubtfulby prudent adven-regarded

one,ture. It is with to which nonecessarily favora-regard
ble inference arises in from the re-any strength, profitable

ofsults similar for each one must have itsundertakings;
The thefeatures. face of thecountry, character ofpeculiar

the theclimate, of the and theirdensity population pursuits,
connected road,the termini to be the are the ele-by among

to soeach,ments obvious to thepeculiarnecessarily appre-
of and sohension to beperson, yet impossible esti-every

athat we cannot entertainmated, doubt as to the view that
beto taken of such in this connection.enterprisesought

thethe trustee in caseThat believed thatpresent honestly
of Boston,the investment the fund in the andConcord

some turnMontreal Railroad would out to beday a good
one, it our nor is it ouris not province, todisposition, ques-



GRAFTON.376

Keding.Kimball v.

tion. But as it hadthat an investment of the featuresany
of or thedescribed,which we have that trustee couldsafety
for a moment to it those ishave tooqualities,imputed plain
for doubt.

Nor do he inrelieved,we think that stands this particu­
lar, adduced,been thatthe evidence which has the in­by

and the friendsvestment was advised and rela­approved by
the trust,tives of and andquecestui by judicious prudent

are inmen whom the trustee consulted. There cases which
istrustee, advice,a under anprotected againstacting legal

v.innocent mistake a doubtful of law. Vez Eme­pointin
5 in the trusteery, 142. the whichVesey But departure

of his hecase has made from the coursein this duty,legal
as toof men whathas not been misled the adviceby legal
so the caseone in histhe law exacted of place;standing

itNeither doesdoes not fall the appearwithin principle.
his advisersthe ofthat he was deceived representationsby

Noof theto the character security.as factsany respecting
Allfrom it was.the stock as different whatone represented

to be and theadventure; expectationit an highunderstood
itsnot tend toin its favor did changeentertainedthat was
ofadventure, to itmere or clothe with anycharacter as a

oneis aof actual The case properthe elements property;
inRedesdale,ofan observation Lordoffor the application

“ court mustDoyle 2 & Lef. 243. TheBlake, pro­v. Scho.
he has act­under whichceed, the advicenot upon improper

the bestIf,ed, which he has done. underbut the actsupon
is his mis­ithe actsadvice which he could procure, wrong,

fortune.”
ofthat the itemof theWe are therefore opinion $>1000
MontrealandBoston,of the Concordinvested in the stock

and disal-intheRailroad, discharge,claimed appellantby
disallowed.of wasthe court properlylowed probate,by

fund, thistheto andII. In addition investingkeeping
testator, with theof thethe willtrustee was bycharged,

trust, at suchquethe same to the cestuiof payingduty
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the to betimes, and in such sums as trustee formight judge
the his andlife,interest of the son natural afterwardsduring
to the son.heirs of that

tointention of the testator as the manner inThe which
this betrust should be executed toappears pretty clearly

of itself. Thedisclosed in the words the will evidence re-
be considered in connection with thoseported may properly

words, far, least,so at as it the ofcharacter the ces-regards
trust,tui and the of the testator asque to theimpressions

would best suit his condition.thatprovision
que minor,The trust is not a or noncestui norcompos,

he, cause,has for been to the condition of aany subjected
ward. He is of the of about and wasfifty-fiveage years,

father,his the astestator,esteemed an industriousby person,
and in other But hisrespects ofworthy. appreciation

his habits of occasional excess in the usemoney, of stimu-
and bis ductile andlants, renderedtemper, him, inconfiding

the of father,his unfit to have theopinion control of the
of the estate which he intended to leaveportion him.

The who had fortrustee, lived ayears tomany neighbor
friend,the and intimatetestator, his was chosen him toby

take care the son’s and to theof same overportion, topay
at times and in ashim, such such sums he should forjudge

the son’s interest he lived.while
We do not that either the of thesay design testator, or

of case,the circumstances the were such as topeculiar ex-
this the controltrustee from of theentirely court,empt in

of histhis branch office. Had the son been anexercising
health,of tender or of infirm theinfant years, ofexigencies

ahis case would have constraintimposedperhaps theupon
to make for his ortrustee, education.supportprovision Had

the ofchildren,he had a wife and education the latter might
an a ofhave of therequired fundappropriation part ; and

or in othereases,in either of these case asany theplain,
nowould, doubt,court of theupon proper application trus-

directions, made a decreetee for have accordingly,
von. 25xxxi.
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theor refusal ofa case oftoo, in gross neglectPerhaps,
such in such sumsto over at times andtrustee pay money

the courtof the son required,as interest clearly mightthe
trust, his ownquein behalf of the upon ap-cestuiinterpose

or that of his friends.uponplication,
othersexecutors andcases in whichhave beenThere

aofa broad discretion in thewith apportionmentvested
innamedor a class ofseveral persons, personsfund among

athe court to make sub­have beenwill,the compelled by
in­of itsto each the whereparties,stantial apportionment

as measureahas been invoked precautionaryterposition
been inand its direction' hascollusion;orfraudagainst

themselvesthe trustees upon appli­cases obtainedother by
2 and cases199,Fonb. Eq.made for thatcation purpose.

on Powers 495.;cited­ Sugden
court;now before theno one of the cases isBut supposed

are not for the of opinionsand declaringthey put, purpose
for, but for thethe before us do not callwhich questions

there and meansof that are ways bypurpose suggesting
to have the andinterested trust safelywhich parties

otherexecuted, attain that reasonable object,maylegally
the censure of the court the actsthan upon pastinvokingby

errors.and histrustee,of the upon foregone
his in the under discus-conductIn particularreviewing

intendedmust be remembered that the wassion, it money
toa benefit to the be en-testator as sonthe personally,by

him as his interests It was bestow-require.mightbyjoyed
trustee, not for ofthe the mere purpose beinged upon

forold that heirscome,for never andup age mighthoarded
to his but to be inhouse,be dispensedthat strangersmight

at and for that seemand times reason-sums purposes might
theto of the theamount and condi-able, money,according

beand wants of the to benefitted.charactertion, party
ofafter some sixteen inWhether whichyears frugality,

hadque had few occasions to callthe trust forcestui any
his theown,of that which was in a sensejust gratifi-¡part
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for his interestcation of his desire to travel was sufficiently
to ofthe trustee in him a small parttojustify dispensing
the of for that wasaccumulated interest the fund purpose,

trustee,a the of theaddressed to discretionquestion fairly
the him the author-and which confidence in willreposed by

himized to decide.
aHe in the first the ofplace expendituremight, weigh

sum of mere thesmall the ofmoney against gratification
ward. He moreover,wishes of his have muchmight, hoped

scene,from the of ofinfluence a climate and occu-change
more; all,and than thepation absence from com-perhaps,

whose had aided to debase the ofpanions example habits
quethe He havecestui trust. considered, also, thatmight

him ofhe to a thepartwas where re-sending thecountry
wards of labor have sometimes been and inextremely high,

the stimulus of thatwhich reward restoremight possibly
him to ofhabits industry.

From the evidence it thethat mind the trus-appears of
tee for some time vacillated the and it doesupon subject,
not whatappear settleddistinctly it, unless itfinally was
the of manifested aspersistence Swasey, it often is in per-
sons of his andtemper habits, a more abandoned indul-by

than usual in intoxication. Whatever factgence in were
the motives which prevailed the was cer-upon trustee, it

a case in which, so far astainly himselfwas con-Swasey
cerned, there was not much to be risked. life toA devoted
the which have beenpernicious indulgencies described is

butworth little to and cannot duration,be ofsociety, long
muchor of to thehappiness himself; andproductive party

that,it tois not the besteasy viewssay upon which could
beenhave taken of the atcircumstances the thetime, trus-

nottee did act under the counsels ofwisely the judicious
hefriend whom consulted.

we,Nor can in view of the consequences, that his de-say
cision was not a one. Thegood sickness occasioned theby

the orclimate othervoyage, was but anexposures, ordinary
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it. The ex-all adventuretravel, uponincident of to who
to have beenof not appeardoes clearlypenditure money

thefor occa-have sufficedthan reasonablymightgreater
a andof on so throughsions a long journey,prudent person

so much sickness.
and sickness has leftspared,But the wasmoney easily

it,,as itnot wouldlife and a constitution impaired byhim
all, has him to abandoncausedAboveseem. something

and to resume those ofofhabits intemperance, industryhis
to from his friends and theto a elicitand sobriety, degree

the if not wise-himself the confession that money,appellee
was fortunately expended.ly,

therefore, the discretion vested in thelargeConsidering,
will,of the his relationsthe words withpersonaltrustee by

himself, fund,the amount of the accumulatedtestatorthe
the state of the1850 to some §5,000, veryin complicated

de-that have influenced his mind andcircumstances might
thehis and beneficent results oftermined purpose, finally

in some aboutthe way brought uponexpedition, Swasey
ourselves to thehimself, cannot conclusion that ifwe bring

hewisdom,not with the has transcendeddid act greatesthe
“trust,or his in the ofabused matter thehis Cali-powers

as it has been termed.outfit,”fornia
of the court ofThe decree was thereforeprobate upon

and be reversed.erroneous, mustthis point
small of dollars the isAs to the item decree affirm-forty

no evidence on ited. There was which could have been
allowed.

for either Both are trustees,We order no costs party.
neither hasand wholly prevailed.

Decree accordingly.


