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Ballou ». Smith.

The verdict in the case was correctly taken for the whole
of the demanded premises, in the name of both plaintiffs;
and, according to the views expressed, there must be

Judgment on the verdict.

Barrou ». SmiTH.

Where the court decided that a mandamus should issue against a justice of the
Peace, commanding him to make out a copy of the recognizance entered into
upon an appeal taken from a judgment rendered by him—~held, that costs
should be allowed to the petitioner.

Affidavits used upon the question whether such a mandamus should issue are
taxable for the petitioner, in his bill of costs.

Morion for costs. At the last term of this court, it was
decided that a mandamus should issue against the defen-
dant, a justice of the peace of this county, commanding
him to make out a copy of a recognizance in due form, al-
leged to have been entered into by the plaintiff and his
sureties, upon an appeal having been taken by him from the
judgment of the defendant,in a cause tried before said
justice.

Upon the hearing of the petition and upon the question
before the court, whether a mandamus should issue or not,
sundry affidavits were used by both parties, without objec-
tion, tending to show what were the actual proceedings be-
fore the magistrate.

At this term of the court, a motion is made for costs
against the defendant,in the proceedings for the manda-
mus ; and in the bill presented for taxation, several items
are included for the affidavits used npon the hearing.
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Balloun v. Smith.

Br‘ytmt, for the plaintiff.
Tenney, for the defendant.

Eastman, J. No good reason occurs to us why the peti-
tioner should not have his costs. The statute provides that
“ costs shall follow the event of every action or petition, un-
less otherwise directed by law or by the court.” Rev. Stat.
ch. 191, § 1. There is no provision of law disallowing costs
in proceedings of this nature, and the court are not inclined
to disallow them. The petition became necessary in con-
sequence of a failure on the part of the magistrate to do his
duty, in making out a copy of the recognizance, so that the
petitioner could proceed with his appeal. It is not neces-
sary that the petitionee intended to act improperly. It is
sufficient that he failed to comply with the law, and that
the petition for the mandamus became necessary in conse-
quence of that failure.

‘Whether the aflidavits can be taxed is a question of more
doubt. Ordinarily, it is not the practice, in this State, to
tax affidavits in a bill of costs. Various motions are often-
times made in the progress of a cause, to sustain which, affi-
davits are introduced and used; but on all such incidental
motions no costs were ever allowed. A different rule pre-
vails in some other jurisdictions, and motions accompanied
by affidavits are, upon decision, usually followed by costs
to the one party or the other, in the discretion of the court.
Pitcher v. Clark, 2 Wend. 631; Jackson v. Guernsey, 3
Cow. 885; Legg v. Kinney, 2 Wend. 2565; Dews v. East-
ham, 5 Yerger 233; Donalson v. Jackson, 9 Wend. 450.
But we have no such rule or practice with us.

We' are inclined to think, however, that these affidavits
should be taxed. They were taken upon the main issue
before the court,—the issue whether the mandamus should
be granted or not,—and they were necessarily used upon
‘that question, the decision of which setiled the whole mat-
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Willie ». Parkhurst.

ter peilding in court. It was not an incidental or eollateral

motion that was to be settled, but a question involving the

entire issue presented by the proceedings. '
Costs allowed.

WiLLie Ar’r, 9. PARkHURST APEE.

By section 15 of chapter 17 of the Compiled Statutes, all the civil business of
the common pleas, in Graftor county, must be transaeted in that judicial dis-
trict in which it originates, in the same manner as though the respective dis-
tricts were distinet counties. )

Where a civil suit was brought before a justice of the peace, in Wentworth, in
_ the eastern judicial district of Grafton county, where the defendant resided,
and judgment was there rendered against the plaintiff, a resident of Benton,
in the western distriet, and an appeal was taken by the plaintiff—?eld, that the
appeal should be entered in the common pleas, in the eastern district, in which
Wentworth was situated, and that being entered in the western district, it
should be dismissed.

ArreaL from the judgment of a justice of the peace.

It appeared from the copies of the case which were re-
turned to the common pleas by the justice, that when the
action was commenced, the appellant, who was the original
plaintiff, was an inhabitant of Benton, and the appellee,
who was the original defendant, was an inhabitant of Went-
worth. The writ was returnable befare the justice at Went-
worth,

The appellee moved the common pleas that the appeal
be dismissed, on the ground that it was entered in the wrong
district.

The appeal was entered in the western judicial dis-
trict. . .

And it was ordered that the questions arising upon the




