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It is therefore, tonot, opinionmaterial announce anyvery
con-in weto the further than to indicate whatbook,regard

of ac-sider of booksto be the rule the admissiongoverning
ainguidesomeevidence,count and that it bein may

future of the case.hearing
recommitted.Report

Doe Burnham a.v. &

groundpromissorya note on the that considera-payment of thedefeat theTo
license, proveliquors without the defendant mustspirituous soldfortion was

given spirituous liquors,was hethe note for hut must also showonly thatnot
they sold without license.werethat

note,lonajlde promissoryof a indorsed and transferred before ma-holderThe
consideration, knowledge any ille-without notice or ofaturity, for valuable

consideration, par-priorfree from all defencestakes it betweenin thegality
ties.

alleged spirituous liquors solda note to 0. to have been forgaveB.Where
months, and,license, payable maturity,in asix before its O. for valu-without

plaintiff,indorsed and delivered it to the without notice ofable consideration
held, original con-illegalitythat in theoriginal consideration of thethe note —

bywas no defence to a suit the innocent indorsee.sideration

Assumpsit, dated atnote, Meredith,aupon promissory
defendants,the to C. O. Os-made2,1853, by payableMay

;in six months and before itsorder,or maturity, dulygood,
for a valuable consideration.to the plaintiffindorsed

the consideration of the note wasof spirit-originalPart
defendants,sold said to the ofbyliquors, Osgooduous

was at the time hethe purchasedplaintiff ignorantwhich
note.the

the salewas whether of thegivenevidence spirituousNo
not in violation theor was of law.wasliquors
the defendants.facts thethese court torequestedUpon



TERM,JULY 1855. 427

Doe v. Burnham.

not bethe that the action maintained,instruct couldjury
refused,which the court and the defendantsrequest except-

ed, A verdict was returned for the and the de-plaintiff,
aside,moved to set it and for a new trial. And itfendants

that the in the case bequestionswas ordered as-arising
thefor determination of court ofthe superiorsigned judi-

cature.

for the defendants.Bryant,
theA the consideration of noteof thepart being illegal,

Notesnoteis void. Prom. 189-92; onStory’s Chitty§§
v. 7 N.Contracts, Philbrick,Favor H.419; 326;Rep.

5 N. H. 196­Whitcher, ;Carleton v. v.MeredithRep. Ladd,
2 N. H. 517.Rep.

Where to have beena note for anappears given illegal
recover.consideration, an indorsee cannot v.Brisbane Les-

1byeth, 113.Bay
isA note to a void in the handscompoundgiven felony

v.of an indorsee. Bell 1Wood,innocent 249.Bay
note at common law .wasAn usurious void in the hands of

an for without notice.indorsee, value,
void statute,Notes such as orby usu­absolutely gaming,

notes, in therious, or other will be.void hands of an inno­
156;v. Mass.Suter, Bay­cent indorsee. Churchill 4 Rep. ­

Taber,v. 5 Mass. v. 15ley 286; Hubbard,BridgeRep.
Mass. 96.Rep.

note in we stands thequestion,The apprehend, upon
and void in its sense,same strictestbeing absolutelyground,

ratification.is ofincapable

theHerbert, for plaintiff.
no evidence in the case toThere was show thattending

license, and inthe was sold without violation of law.liquor
thefact,And if such was the it was of the de­clearly duty

to show it. This isfendants in Gas­principle recognized
6 Foster’s 415.Godfrey,sett v. Rep.
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so;had that the soldit wasliquorBut beensupposing
the; note,it would not make void unlesslicensewithout

shown,been The sale ofof aactual fraud had regulation
which the seller tostatute, requires complyan article by

attached,of athe law or iscertainwith provisions penalty
a the of thefrom statute salediffers prohibitingmaterially

Russell, 258;v. 17 Mass. 11 EastRep.same. Wheeler
300.

licensethe statute conditions toThus where gives upon
sell a the salecertain act or certain of the articledo a thing,

not or makea does vitiate void the sale solicensewithout
iscontract. A to a li-requiredto annul the pedleras get

sell,to andhe it the contract isShould neglectcense. get
the collectable.to A showmanso far as make pricelegal

thea butlicense,exhibit couldwithout paidmoneymay
nor the toback, be avoided.be recoverednot agreement pay

if the statuterule is different thethe entirely prohibitsBut
act.of an The statuteor the certainsale, prohibitsdoing
thedone on Sabbath So an actday. thusbeingbusiness
on that hasa note been held void.done, or given day,

9 N. H. 500. SoDavis,v. certain actsRep.Clough by
criminal and thereforeare made and aprohibited,statute

afor the of criminalnote purpose ^suppressinggiven prose-
5Smith,v. N. H.cution, is Plumer 553.void. Rep.

the statute thata Gase where provided every personIn
should a licensein tobacco under adealt procure pen-who

license,tobacco was soldof and without there be-$50,alty
deceit,or thefraud contract was heldno 11good.ing

180.East
isdoctrine held to be insame law Favor v. Phil­The

340,N. and see cases there7 H. cited.brook, Rep.
has still merit andthis case further claims.legalBut It

time beena the of thefor lawlong topolicyhas protect
in the hands of innocentand notes indorsees.bills This

in theis founded ofrequisitions trade in busi-allprotection
transactions; for' thiswithout thesafeguardness public
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defrauded, in-would be and paper,negotiablecontinually
bestead of mercantile would onlyfacilitating transactions}

or com-chance,a or of nowhich shrewdnesslottery game
mon and able to And con-skill would be avoid.sagacity

law insteadfraud,the countenance towouldsequently give
of credit to mostand this depart-safety importantgiving
ment of fraudulentbusiness. Therefore a note for agiven
consideration is an withoutin the hands of indorseegood
notice Challis,of the 1 254.fraud. v. N. H. Rep.Perkins

theWhere note inwas set as a defence to ausury up
avail;hands it notindorsee,of an it held that couldwas

and Chief Justice if a fraudu-Parker ruled that note was
toheld thecirculation,and into it was no defencelently put

note v. Lit-when received in due course of trade. Williams
tle, 11 H. 66,N. and cases there cited.Rep.

The courtsame doctrine is Theheld in Massachusetts.
dis­note,that a the of asay person having possession {not

it,he has no to or lawfulalthough authorityhonored,) right
to collect or he or embezzledit, it; stole itnegotiate though

handsor it or it is no defence in theit, title,held without law
v.of an indorsee without notice of the facts. Wheeler

20 545.a.,Guild Pick.&

decisions inEastman, beenJ. It has settled repeatedby
forto bethis that the considerationState, spir-paidagreed
the stat-and tosold without licenseliquorsituous contrary

be recovered. saleute, cannot The prohibited bybeing
to a criminaland the vendor liablestatute, prosecu-being

and thetion for the the traffic is made priceselling, illegal
it no difference whetherbe recovered. And makescannot

oraccount,orthe be on the contractaction brought original
Caldwell v.note for the amount.áupon promissory given

10Pray Burbank, N.H. v.Wentworth, 431;14 N. Rep.
Adams294;H.Welch, 14 N.337;H. v. Rep.LewisRep.

West,v. 4 N. H.Roby289;7Hackett,v. Foster’s Rep.
540.10Odell,v. Foster’s287; Rep.CoburnRep.
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is the theBut note in case liable to this condem­present
nation? Was it for sold withoutspirituous liquorsgiven
license ? consideration,A note a andpromissory imports
that is to stand until the ispresumption shown.contrary

v. Fuller,Horn 6 N. H. 511; Roosa,v.Rep. Schoonmaker
17 Johns. 301; Middlebury Case,v. 6 165;Vt. Mande­Rep.
ville v. Welch, 5 Wheat, 277; Hackett,Adams v. 7 Foster’s

293­; v.Rep. Odell,Coburn before cited. But the counsel
for the defendants takes the that, it thatground appearing
the consideration of the note was sold,in forpart liquors
the court must thatpresume weré sold license.withoutthey
Such would bepresumption, however, to thecontrary gen­

rule,eral which the belaw man to inno­by presumes every
cent until to be and his actsproved conduct and toguilty,

inbe accordance with the laws of the areland until they
to beshown otherwise. It is true that an indictmentupon

for license,wine and theselling withoutspirituous liquors
are not togovernment required the avermentprove negative

thethat sale was without license; and theupon ground
that where the matter of asubject averment liesnegative

within the of thepeculiarly defendant, the aver­knowledge
ment is taken as true, unless him. v.disproved Rex Tur­by

513;5 M.ner, S. 206­;& v. Clarke,Sheldon 1 Johns. Uni­­
ted States v. Hayward, 2 Gall. ;485­ v. State,TheGening
1 M’Cord 573; v. Jeffries,Smith 9 Price, 257; Greenl.1
on Ev. 79. But this to the rule is metexception general§

the other rule andby that thepresumption stated,already
consideration of a note ispromissory to bepresumed good
until the is shown. Where acontrary note ispromissory

to be for valuegiven, expressed received, and the maker
would defeat its on the of wantpayment of consid­ground
eration, he beshould torequired show that his defence is
true, and that the note is false. It is not that sus­enough

be raised in topicions theonly regard consideration or or­;
but thedinary of thepresumptions only; consid­illegality

eration be manifest,should made before the note is tóheld
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tovoid. If the contract the out of mat-be money grewpay
theters that not have beenormay legal, presumptionmay

be, received,on a for value thatwould note being given they
should bewere that overcomeand presumption bylegal;

inmore than the rule the burden ofsomething ordinary
,•which stated morewe have thanproof something alleged

The sale of be orliquorsspirituous mayillegality. legal
note is theand where a for thegiven price, presum p?illegal,

was andbe that the sale thattion must legal, presumption
stand till the Themust party allegingcontrary appears.

suit,this betweenthen,should it. Werethe illegality prove
and the think that sufficient isnote,the maker of wepayee

to the defence. To overcomenot shown the case sustainby
it shouldnote,the of in theconsiderationpresumption good

to note for li-made not that the wasbe appear, only given
but for sold license.withoutquors, liquors

defence isthere is another answer' to thisBut which per­
on ;time and before itsThis note was maturityfect. given

a consider­to the for valuablewas indorsed plaintiff,it duly
or of innoticeand withoutation, knowledge any illegality

it These factsfor which was placeconsiderationthe given.
There someisthe impregnableupon ground.plaintiff dif­

ofthe the thequestionin authorities upon universalference
that, isof some where a noterule;this holdingapplication

in of the ofdue,before it is consideration dischargeindorsed
it is to the same in thedebt, subject equitiesa precedent

be in the of thethe indorsee that it handsof wouldhands
85. the au­son, 10 Wend. But allRosa v. Brother­payee.

the and or­it is indorsed in usualthat wherethorities agree
this doesbusiness,commercialcourse of exceptiondinary

asustain the broad rule that bonaandnot theyprevail; fide
be­becomes suchconsideration, whofor a valuableholder

note,of the takes it free from all defencesdishonorthefore
Martin, 651;1 Bos. Pul.Collins v. &between prior parties.

v.Pick. 545 Wheeler 20 Pick.Baldwin, ; Guild,v. 12Cone
v.McKowen, 6 428­ Perkins;v. Mass.; Rep.Thurston545­
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Challis, 1 N. H. N. H.Little,v. 11254; WilliamsRep.
66­Rep. ; Wilcox, Syles,Bullock v. v.;7 Watts 328­ Sims

1 Hill’s S. C. 39.Rep.
“In Collins v. Martin, Eyre, C. No of con­wantJ., says,

sideration, or other to the valueground, impeach apparent
received, was ever admitted in a case between an acceptor
or drawer, and a third ;the bill for value andperson holding
the rule is so strict that it will be that he doespresumed
hold for value till the probandithe onusappears;contrary

“lies on the defendant.” for the of render­Again, purpose
bills ofing the inofexchange negotiable, right property

them with the bills.passes bills,theholder, withEvery
takes the and his title theis billsproperty, stamped upon
themselves. The and the areproperty possession insepara»
ble. This was to make them and innecessary negotiable,

which,this differ from inrespect thethey essentially goods,
and be in differentproperty possession may persons.”

J.,In v. Guild, Shaw,Wheeler C. after the au-reviewing
“thorities, states the rule thus: Where a takes a billparty

transferable not overdue norby delivery, appa-otherwise
dishonored, for a valuable consideration, in therently usual

business,course of notice,and without oractual construc-
tive, that the holder came it or title,withoutby unlawfully
and has no to it,collect or receive thejust right party taking
it shall hold it as a valid that itsecurity, notwithstanding

owner,has been lost the true or stolen him,from or takenby
the holder as a mere orto for otherby agent keep, special

without to collect or transfer it.”purpose, any authority
These madeobservations were and this was laidprinciple

thedown where action was a note,upon promissory payable
order,to and indorsed the in blank.payeeby
We are not aware that in this State there is any excep-

totion the of the rule. In Williams v.universality Little,
66,11 N. H. the wasRep. settled thatpoint distinctly if a

note be indorsed bona before indue,negotiable paymentfide
of a debt, without notice defence,of theprecedent any
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intransfer be as if it had been received pay­will effectual as
ment othersold,for or in the course of commer­anygoods
cial held other­As before this ispointdealings. suggested,

Little, wein v.cases,wise some but the rule of Williams
think notone, sustained,the correct and it is bywell only
the sound views of the learned chief who deliveredjustice
the case,in that but authorities. Towns­opinion manyby
ley Dudleyv. v. Lit­Sumrall, 170, 182;2 Pet. S. C. Rep.

267;8 v. 5418; Lewis Shepl.tlefield, Shepl. Hodgdon,
3Whitmore,Hascall v. 1 v. Har.102; Peckard,BushApp.

385.
Of the acourse, rule does not to note indorsed andapply

transferred in or as collateral thepledge merely, security,
indorser;in the for in such easegeneral property remaining

the indorsee takes it like a chose in action not negotiable.
He is trustee for the indorser. This becannot re-merely

as an rule,to the for the does notgarded exception payee
with his case,in the but even such apart note;property in

should the the note for a valuable considera-pledgee pass
tion, before due, and without notice of the conditions upon
which it held,was the innocent holder would be protected.

v. Guild,Wheeler 20 note is free fromPick. 545. But this
even that for toit have been indorsed inobjection, appears
the course of business.ordinary

But further,we need not for havethe wequestionpursue
no doubt that the andoverruled,be thatshouldexceptions
there be,should

the verdict.onJudgment


