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to it is,has it in bis make clear how the fact hispower by
this,cross-examination. That he does not do is a rea-good

asson for a witness to asunderstanding intending testify
of fact histo a matter within knowledge.

V. The sixth asto seemsinterrogatory, objected leading,
have been To introduce ato us to ques-rightly rejected.

the words, not,tion with or is a commonivhether very
to avoid the that the iscourse questionobjection leading,

in most instances this obviate theand alternative form will
form,but there is no virtue in if thethis questionobjection,

a form in other as to direct the wit-assumes such respects
if it so asdesired,to the answer or embodies a fact toness

or no sufficient answer. The in thismake a questionyes
to ancase both. It affirmative answer as thedoes points

is all the answerdesired,one and required.yes
sustained,the thereTwo of defendant’s exceptions being

bemust
A new trial.-

Clough Shepherd.v.

prohibitThe Revised SundayStatutes no acts to be done such as areon but
done to the disturbance of others.

originalplea,A that an Sunday, defective,writ was issued on is if it does not
allege it to be done to the disturbance of others.

issuingAt original process Sunday illegal.law the of oncommon was not

any qualification exceptionor in the aenactingWhere is stated clause of stat-
ute, it,a plea allege necessarydeclaration or founded on must the tofacts
bring the case qualification, exception.within the to exclude it fromor the

In this action a filed,in abatement was as follows:plea
•!CAnd the defends,said defendant comes and &c., when.
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aforesaid,of writ and thatthe the&c., and judgmentprays
he that theabated, because saidalthoughbe sayssame may

on thebeen madeto have oftwenty-ninth daywrit purports
1854, in the same was made andfact deliv-A. D. yetJuly,

not theservice,the for twenty-ninthto officer uponered day
thirtiethaforesaid, but the of afore-dayof upon JulyJuly
thefirst of week,thesaid, which was calledday commonly

tothis he isLord’s And Whereforereadythe day. verify.
writ,of the same and that ithe bejudgmentprays may

his costs.and forabated,
Charles Jr.Shepherd,

N. B. Bryant, hisBy attorney.”

there a demurrer andTo wasthis plea joinder.

Quincy, for theandLeverett plaintiff.
“that noThe statute shall doprovides person work,any

hisor labor of secular to thecalling,business disturbance of
of andworksothers, onmercy excepted, thenecessity first

&c.,the under aweek,”ofday penalty. Stat.Comp. 271,
124.ch.

is defective in notThe that theaverringplea andmaking
of the writ was abusiness of seculardelivery to thecalling

others,of and not work ofdisturbance andnecessity mercy.
do business of hisman secularA may if notcalling, done

of others.the disturbanceto
here is in theThe exception clause. Theenacting rule

is, that inthison subject pleading upon statutes, where there
thein clause,an theenactingexceptionis plaintiff must

the defendant is not withinthat theshow 1exception. Ch.
334. Numerous309, authorities are223, citedPl. in sup­

Cases areof this principle. numerous where itport has
fatal when the hasheld notexception beenbeen stated in

7310;1 Ch. Pl. Mass. 225;Rep.the 17pleading. Mass.
162,Johns. 1 Pick.236; 283; 368;8 15 Pick. 171.Rep.

inrule criminalThe same applies 34 Mainepleadings.



GRAFTON.492

Clough v. Shepherd.

6 N.Adams,v. H. 532,501; State andRep. casesRep.
Barker,v. 18 Vt. 195­; ;there cited­ State Wharton Cr.Rep.

Law 139.
ita and to an officer,writ delivering is a min-upFilling

act. v.a 17Day,not Johnson Pick.judicialisterial and 109.
arethat writs awarded courtsbyThe whenpresumption
tosession, is confined writs.judicialin T. Jones,actually

126.
onacts are valid theperformed SundayAll ministerial by

are notlaw, which statute.prohibited Macal-bycommon
v.65;Co. 1Mellen,9 Delamater Cow. 75.caseley’s

for the defendant.Bryant,IV.B.
rule which inis The is familiarThe criminalgood.plea

in thethethat clauseenacting shouldexceptionpleadings,
Here thedoes not act itself isapply. setbe negatived,

are to decide whether that actthe courtforth, and falls with-
or not.the statute prohibitionin

of aand writ to an officer for ser-deliveryThe making
nature identical with the service ofis its civilvice, in pro-

business,of the same and thea latteris; generalcess part
be the act if1799,to under of made onbeen heldhas illegal

v. N. H. 462.Shaw 5Dodge,Lord’s Rep.the day.
of a writ to the officer forand ser-The deliverymaking
that thefalls of statutepartwithinvice on Sunday, prohi-

“ labor of a secularbition, work, business or John-calling.”
v. Hall, 4 N. H.109;17 Pick. Frost 153.Day,v.son Rep.

“is, was this done to thequestionThe remainingonly
others?” this act as mostof theConsideringdisturbance

of a suitin the institution the de-againststepimportant
it notbe said that does fall within theit canfendant, hardly

the statute. Besides theof ofrightsmeaninglegitimate
suchbe affectedmaterially by proceed-third persons might

to derivedour laws the be attach-bysecurityUnderings.
the of the andment depends upon diligence partygenerally

ofsecured,be and theif can actioncounsel,his and priority
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officer forestalled such a as thisan easeby procedure pre-
thesents, it would lead to most and reckless viola-flagrant

and of thetion of all the decencies Sabbath.proprieties
beit assumed that asafely althoughAgain, may strictly

“act of one’s secular not done to the dis­solitary calling,
of not theothers,”turbance fall within prohibition,may yet

an act which calls for the of both and offi­agency attorney
cer, them from the andthereby withdrawing ordinary appro­

Sabbath,exercises of the and comespriate clearly fully
the of bewithin list acts declared to theuponillegal, ground

are the ofthat done to disturbance others. v.Allenthey
14 N. v. 3153; Symonds,H. Fos­Deming, StackpoleRep.

ter’s 230.Rep.

J. Under the Revisedof the StatutesprovisionsBell,

this cannot be Thoseplea supported. originallyprovisions
drawn with from inthe statutesslight ehauge previously
force, were theirvery materially changed during passage

thethrough legislature.
The act of Ed.24, 1799, 1830,December p 167,)(Laws

“that no ortradesman, artificer, otherprovided any person
whatsoever, labor,shall do or exercise business or workany

their secularof works of andcalling, necessity mercy only
on the week,first of the called theexcepted, day commonly

“theLord’s While Revised enact thatStatutes noday.”
work,shall do laborbusiness or of his secularperson any

to the ofothers,disturbance works andcalling, necessityof
on week,the first of themercy excepted, day commonly

118,the Lord’s Rev.called Stat. ch. 1.day.” §
These cannot be construed to meandiffering provisions

11same To the others,”the disturbance is athing. quali-of
which could not have been introduced thephrase,fying by

and andwithout its natural full effectdesign,legislature
of course be to it inmust the construction of the stat-given
The would take of theute. whoparty advantage pleaby

statute,of the is bound to all the factsallegeprohibition
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are act to be a vio­to,which to show thenecessary objected
arelaw,lation of those are such as the courtsunless facts

to take notice of must not al­bound Heofficially. only
but hethe act to have been done on the Lord’slege day,

it to be orwork,must labor business of the secularallege
that itof the was done to the dis­person doing'it;calling

others, and that it was not a work ofturbance necessityof
isor for unless all these facts the act notmercy, appear

statute,terms of and it.the the is notwithin prohibited by
cannot or of thesecourt know notice eitherThe judicially

Ch. 216,unless are 1 Pl. &c.alleged.things, they
seem to usThe authorities cited the conclu-plaintiffby

the orsive to that where any qualification exceptionpoint,
thethe clause of a declara-statute,is stated in enacting

or founded it must the facts which aretion plea upon allege
orto the case within the toqualification,necessary bring

it from theexclude exception.
rule, inis that this familiar criminalIt thoughsuggested

cases,is not in civil but it is nobyapplicableproceedings,
229, 235,so restricted the decisions. Ch. Pl.means 1by

830;Pl. Ev. 6 395;2 and Bac. Ab. Stat. L.356; Saund.
P. 1006-7; Parker,N. v. 1 D. & E.Spines24; Steph.

27;v. 7 E. v.141; Scrivens, Ormerod,Gill D. & Vavasor
v. 2 B.431; Knill,6 B. C. R. 395.& Brown &

beomitted the must heldThese allegations being plea
defective as a under the statute.plea

lawBut it is contended that it is at common toillegal
writ, or service onto it to an officer formake deliverany

9 Co. decided66,In case R. it wasSunday. Macalley’s
but min­act be donethat no to onjudicial ought Sunday;
and thisacts beisterial executed on thatmay day;lawfully
Cro. Ja.Stoke,decision is as the law in v.Waiterecognized

Broom,v. 3496; 3;Com. B. in SwannandDig. Temps.
v.and FrostDay, 106;Burr. v. 17 Pick.1595; Johnson

iswrits aHull, 4 N. H. The award of153.Rep. judicial
Com.and done onact, void ifjudicial Dig.Sunday.
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ofB. 3. But the process,issuing original (whichTemps.
the ministerial. Com.is is Temps.merely Dig.present case,)

it is saidStoke, 496,Cro. Ja.Thus,B. Waite v. by3. in
“ or testewritCroke, J., An uponoriginal patent bearing

for the Chancellor sealthe are good enough, maySunday
Day,And see Johnson v. 17writs or patents upon any day.”

W.Alpe, 126,v. Jones there cited.109;Pick. and Bedoe
isof on inThe service process Sunday regulated England

2, 7,29 Char. ch. which almost inthe statute provides,by
1799,of our statute of labor,the termsvery against worldly

and in a sectionwork,business or thatsubsequent provides
writ,on the Lord’s shall serveno person day any process,

decree,or in eases of trea-warrant, order, judgment except
Wood’sor breach of the Inst. 410. Theson, peace.felony

to forbid thethis statute service ofof express pro-passage
seems conclusive thatcess on ofverySunday independently

at commonenactment and law such service was notthat
illegal.

2, en-the first of the statute of Charles wasThough part
to not.1700,here in the latter clause referred was Ifacted

beenshould, nevertheless, be asit havingregarded tacitly
common law,a modification of thehere, as adapt-adopted

tothis and conformable theed to the situation of country,
nothere, it does affect thesentiment of thereligious people

toit is in terms confined theus,before becausequestion
service, and not to the ofissuing process.

and in462,5 N. H. FrostIn Shaw v. Rep. perhapsDodge,
been the153,v. it seems to haveHull, 4 N. H. impres­Rep.
onof hadcourt,sion the that the serviceof process Sunday

statute offorbidden here the 12been as byalways regarded
view,that as these24, 1799.W. and of In3, Dec.(1700,)

on Sun­ofstatutes are the processissuing originalrepealed,
it is solaw, orat common ifmust be as illegal,day legal

statute, whichwithinbecause it is a violation of our existing
must, therefore,Therethisthe case is not by plea.brought

be judgment,
over.answerThat defendant


