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party action,Where a commenced an and caused the ofproperty the defendant
attached, defendant,to be but no then left uponsummons was with athe and

paid performed defendant,and by agreed byconsideration the par-it was the
ties, action should bythat the cease and be no prosecuted party,further either

propertyand the who attached the and possessionofficer had of the writ and
summons, afterwards, in express plain-contravention of the ofdirection the
tiff, completedthe therebydelivered summons to the defendant and the ser-
vice, action, held,plaintiff theand the omitted to enter it was that the defend-

complaint plaintiffagainstto maintain a theant was not entitled for costs for
“ court,”neglect'to provisionsenter the action in in the ofa accordance with

186, 1, of the Statutes.chapter section Revised

Complaint costs,for founded the :factsupon following
ofthe said Merrill com-thirty-first 1851,On July,day

Frazier,action of trovermenced an said returnableagainst
at the next term. In the1851,to this court August, parties

Frazier tothat should return Merrill a of oxenagreed yolje
suit was and thatfor which the the suit should bebrought,

The oxen returnedwere to thedropped. according agree-
ment, and Merrill directedafterwards the sheriff who had
made an attachment writ to nothe fartherupon proceed

service,the thewith but still left writ and insummons the
officer,of the afterwards,hands who but thanmore fifteen

court,before said Frazier the summons, anddays gave thus
the service. Frazier tocounselcompleted defendemployed
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suit, the action been heentered,the but not filed thishaving
for costs.hiscomplaint

It was ordered that the thequestions arising upon forego-
to forbe transferred this court decision.caseing

G. A. for theII. Bingham, complainant.

Williams,C. for the defendant.G.

C. This isWoods, J. a for costs for notcomplaint enter-
of the statutean action. The which itprovision uponing

is that the is entitled costs,claimed to ascomplainant is fol-
“lows, : If shall toperson enter innamely any courtneglect
him commenced,action in whichany by process shallany

defendant,on thehave been served shall bejudgment ren-
him ondered for costs.” In theagainst complaint present

case, a wassummons served theupon defendant, after an
attachment of writ;his theupon andproperty thus the ser-
vice was If these were all the factscompleted. whichupon
the before usquestion the claim of thedepended, complain-
ant befor costs must as well forregarded founded, the action
was not entered in court.

But between the theagreement oxenby parties, which
the of the action,were weresubject surrendered Frazierby

to Merrill, and the» suit the samethereupon by agreement
to be inMerrill,was of hisdropped. pursuance underduty

the and in accordance therewith, and inagreement, further-
ance theit,of directed officerwho had then attached the prop-

Frazier,of but had delivered no tosummons,erty noproceed
thefurther with service. And no action was entered by

him, and more was done the direction ornothing by with
the of Merrill.authority

the and the acts of both inBy agreement parties, pursu-
it, settled,ance of the suit was and the settlement carried

effect ininto in accordance there-complete every particular,
with. It be understood the ofthat,must return theupon
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is,the to that it was to beoxen, ;suit was be nodropped
and the fruitsfurther eitherprosecuted by ordinaryparty,

short,either.thereof alone to be claimed In thewere by
was,into as allcarried effect it furtherdischargedagreement

out of theclaims for either costs or actiondamages growing
enteromission, then,and the thereof. The to thesubject

action, Indeed,the no to costs. itcomplainant rightgave
ofa virtue theFrazier,was which Merrill owed to byduty

agreement.
insummons,aThe fact that the officer to Fraziergave

cannotMerrill,ofcontravention of the directionsexpress
in de-Merrill,Frazier a to bill of costsa againstgive right

of the parties.of the andspite understandingagreement
cause, withouthe for the sameNor could counselemploy

histhe intendedreason to pursuingfurther suppose party
his ex-reimburseaction, and seek toand without inquiry,

a of this character.penses complaintby
that theof a suit,After the fair settlement and agreement

re-claim anddefendant cannotsame shall be thedropped,
tothe of acover of neglectcosts the upon groundplaintiff,

andsettlement andaction. After such agreement,enter his
fact noin is incase,as this thereexecuted,consideration

ifend,it is and asto be at anentered;in existenceaction
Thenever and assent of bothbeen,it had that parties.by

like this138,of v. 6 H. isChoate,case N.Carleton Rep.
the casewasin and is decisive of it. Thatcase principle,

action, itnot andof a for for ancosts,complaint entering
thecommencedthat the action had been againstappeared

actionsettled theanother who hadand person,complainant,
heldit was thatthe assent of the andwith complainant;

ofto costs. We are allthe was not entitledcomplainant
dismissed.should bethat thisthe opinion complaint

Complaint dismissed.


