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Bell v. Woodward.

The inevidence relation to the incurred inexpenses defending
against Shute’s action was excluded. The statuteproperly only
provides that the shall recover thetown and costsdamages they

havemay been to thecompelled pay person sustaining injury by
reason of the incumbrance or andobstruction, does not include
the ofexpenses themselvesdefending his suit. Theagainst
town cannot be said to have those to thepaid expenses person

withinjured, any propriety.
So, thetoo, with evidence to the ofrelating expense removing

the stones. The statute to the ofprescribes surveyor highways,
itwhose is toduty incumbrances,remove a method ofspecial

to recover theprocedure of such andremoval,expenses we
think that method bemust in order to thepursued incum-charge
berer Stat., 59,therewith. Rev. 2,secs. 3 and 4.chap.

New trial granted.

Bell v. & als.Woodward

Where, upon pleas,different joineddifferent and distinct issues are between the
plaintiff defendants, and,and several possess power, upon goodthe court the

shown, separatecause will direct thetrials on several issues.
entry, defendants,In a writ of where there severally pleadare several who dif-

pleas, go onlyferent some of which to the merits and others to excuse
them,offeringthose joined;on which different issues are and where one of

defendants, disclaims,the importantwho is shewn be an andto material wit-
co-defendant,ness pleads tenancy general issue,for his who sole and the on

him; court,the issue upon applicationwith purpose,the for that will direct
separate issues,trials on the several in such as enable the defendantorder will

upwho sets premisestitle in the demanded to avail himself of the material
co-defendant, if,testimony upon joinedof his the trial issueof the with that

co-defendant, discharged liability.he shall be from

or Entry,Writ Bell Joshua,brought by Joseph against
Joshua and Woodward,James 2d.—JamesWoodward,Henry,
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the issue.in himself and Josh-2d, generalsole tenancypleaded
Joshuaua and Woodward disclaim-Henry severallyWoodward

ed. the issuegeneralThe Jamespleaded byjoinedplaintiff
of the ofand to each disclaimers the other de-2d,Woodward,

the was,fendants that defendant at thedisclaiming,replied,
thesuit,the in of demandedpossessioncommencement of prem-

freehold;ises, which said Joshua andclaiming upon replications
Joshua issue.WoodwardHenry severally joined

Pleas,the term of the Court of 1852,At October Common the
the defendants moved that the issuescounsel for between the

Joshua and be intried,and said Joshua first orderHenryplaintiff
the is bethat said issue to he a foundJoshua, if which inparty

for said on thefavor,his be a James issue with him.witnessmay
It from and evidence saidthatpapers Joshuaappeared produced,

;material in the casewas a witness andprobably very thereupon
the this motion transferredarising were to thequestions upon

Court.Superior

B.W. forFelton, the defendants.
1. The areissues and ondistinct,entirely differentdepend

facts. James admits his that he is in ofby plea thepossession
demanded the andfreehold, claims title.premises claiming The
other defendants their own and admit thedeny possession, plain-
tiff’s title as them.against

James fee;is in theWoodward’s other areplea inpleas
theabatement, or in nature of in abatement. Millspleas v.

2 H.Fierce, 9,N. allwith which the casesNew-Hampshire
194;Stearns on Realagree. Actions Brown v. 2Miltimore,

N.H. 442.
If are suedtwo and one thedisclaims, disclaimerjointly, vests

the title thein other onwhole tenant. Stearns Real Actions 194.
On one issue the title ;is in on the theothers,question costs

and in the latter is thecase it asonly; defendants were de-though
faulted and theto trial of some the costsput affectingquestion only.

2. The defendants insist that a trial beseparate may properly
allowed, or at least that a if the factsverdict be taken, willmay
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in season to makefor the defendantsit,warrant disclaiming,
B,ussell ais.,al. 1 M.them for James. Bute v.witnesses $$

; and note a.& M. 332 22 Com. 327,Law.Eng. Rep.
The seem not to be witness-defendants disclaiming competent

of thefor in the state record.Woodward, 2d,es James present
N.; 12 H.Real 8584, George Sargent,Jackson on Actions v.

314.
James should theIt be that plaintiffalthough prevail,may

forHenryJoshua and Joshuahavemight againstjudgment
hastheir that thecosts, inasmuch as admit pleasthey by plaintiff

be it no differ-so,a title them. If this makewillgood against
issue,theence with them the verdict be on othermaywhich way

If are tobe held be competent,and theythey may competent.
trials. incom-the motion for If arewe will waive separate they

it becan then willcompetent,and in no be renderedwaypetent,
the of to silencecases, onlyin in verypower plaintiffs, many the.

defendants in thefor the them asdefence,witnesses by joining
be in'action, the best titles lost consequence.and may

O. for theA. was B.Bellows,H. with whom Thompson,
a inThe the Court direct trialis, willquestion specialplaintiff.

thethe some of defend-a of for ofentry, havingwrit purpose
for thea to their witnessesview beingants withacquitted

In think there is nodefendants. civil actions we suchother
hadtrials are in criminal cases. Wethough specialpractice,

in The nakedno instance questionremember New-Hampshire.
the the ofis, whether, on mere thatsuggestion testimonyhere

others,of is needed the aor more the defendants specialone by
be thisit,trial will ordered. As understand matter is purelywe

thethe discretion of the tries cause. And ifwhojudgewithin
the trial no evidence or more of thein is oneagainstproduced

to ex-defendants, it that’ wererendering they joinedprobable
the bethem,clude court direct a verdict of to ren-will acquittal

dered, the ifafter close of all the evidence to be adduced. But
interfere.evidence is the court notwhatever willoffered,any

their mustthe ofinterference,To want such evidencewarrant
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gobe suchas to afford to believe de-thatglaring strong grounds
fendant to exclude him. 1 sec.PL, 356,was Chitty’sjoined

notes; notes;1 to 2357, 358, 360, 361, 76,Phill. Ev. 73 and
131; 2 766,notes Starkie’s and130,Cowen’s Ev.Phillips,

notes.
Such defendant is not entitled to have a ifverdict,separate

bethere evidence him, not toany warrantagainst though enough
a verdict him. 206;3 IT. S.against 625, No. 5 ditto 967,Dig.

268; ;9No. ditto No. 60437, ;7 Taunton 599 3 Com.Eng.
100; 396; 122;L. 21 ditto 14 Johns.Rep. 166; 6same,

314; 457;4 Wendell 10 Pick. 16; ;Cowen 17 2Pick. 267
C. R. 18.Sumner’s C.

It is clear that the matter of a verdict is not ofseparate right,
but to theaddressed discretion of the action;tries thejudge who
and the exercise of this discretion must the factdepend upon

isthere evidencewhether theany against defendant. The de-
fendant ;cannot demand it. 4 Bibb 2207 notePhil.,Cowen’s
132; 13 1;Metcalf 2 Nisi Pr. 6.1735,Stephens’

J. TheEowler, raised the thisquestion motion in caseby
has been discussed the counsel for the itby as if wereplaintiff,

ofan one of several toapplication doers bewrong discharged
before the of trial,close a in order that he becomemight a

for the and think he hasothers,witness we statedcorrectly
in his the of the indecisions cases ofargument thatprinciple
character. understand it to be settled thatWe well on trials of

if no iskind,that evidence one or more ofproduced theagainst
defendants the of theclose evidence, the courtupon plaintiff’s

direct a verdict in their Thewill favor. want of evidence
them be amust so obvious to raiseas thatagainst presumption

were made for the of their testi-they parties purpose excluding
and the discretion of the tries thewho cause mustmony, judge

decide the state thewhether of evidence is such as to orjustify
his interference.require
theBut motion does not seem to have in commonany thing

that for the of a tort in thedischarge feasor,with joint except
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attained;to be that of of thethe admission defendant whoobject
be as a for his Themay witness co-defendant.discharged,

whether, ais,here in of wherewritquestion presented entry,
defendants,there are differentseveral severally plead pleas,who

the thosemerits,of to and others to excusesome go onlywhich
the defend-on different issues arethem, whichoffering joined,

trials,ants are entitled or should be toto, allowed have separate
that one to anddefendant,so who is shown be an important

for the him,material another defendant on issue ifwitness with
the trial of his beissue,on owndischarged may per-afterwards

hismitted to for co-defendant on that of the issuetrialtestify
and thebetween him plaintiff.

has in thecounsel,It been the coursebysuggested plaintiff’s
the that are in the habit of decid-discussion,of courtsalthough

in whetherseveral,for criminal offences againsting, prosecutions
ifshall be tried or andtogether separately, separately,they

intried,shall be first no civilsuchthey possess powerwhich
undis-defendants. The andcauses severalagainst unquestioned

of this in itsexistence criminal andcases, frequentpowerputed
of ofexercise all courts criminal itselfwouldby jurisdiction,

in of in civila favor its existenceraise very strong presumption
ofthe same case thecases even if nofalling within principle,

the toexercise of it could be found. But seem usauthorities
to establish the that several defendantswhereclearly principle,

in their and different issues aresever uponpleadings, joined
the be and that thetried,various issuesthem, may separately

shaEcourt has the to determine which of such issues bepower
tried.first

In to action andtwo,an action if one the theagainst pleads
in the the in abatement shall bewrit,other abatement of plea

found, the 2if it be aE shall abate.tried, because,first writ
; 2 301.300,Ab.628,Rolle’s Ab. 7 Bro.pi.

scirerecoverer, andIf of error be broughtwrit against facias
therecoverer misnomer ofandter-tenant, plain­pleadsagainst

examinebefore the court shaE tothis shaE be triedtiff, proceed
8 ;Ditto,the 1 Bro. Abr. 237.the errors ter-tenant. pl.against
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inIf, two,an one of theaction defendantsagainst aplead
in the aand other which to theplea abatement, action,plea goes

and theissues be both issueupon the injoined pleas, upon plea
abatement be iftried,to first because this be foundought against
the the action 6abates.plaintiff, whole Bacon’s TrialAbr., K,

5;653; 11 Co. Cobbv. Cro. Jac. 349.p. Rep. Heydon,
If, in two,an action the one to theagainst writ, thepleads

other to the theaction,the to shall be tried;writ first for ifplea
bethat allfound, the shallwhole abate and make endwrit an to

;the Coke 125,business. Littleton b 21 Ab.Viner’s M.(Trials
20.pl. 11, 12, 13,6.) p.

If in a defendants,divers the de­plea personal against one
fendant in bar to or extendeth to himpleads parcel, which only
that the other apleadeth it, and whichpleadeth toplea goeth
the that thewhole, is, to to recover asplaintiff’s right against

the latter bedefendants, shall first for the trialtried,both of
that to the and thewhole, other defendant shallgoeth have the

for the onethereof, of is theadvantage ofdischarge discharge
itreal,both. In a isplea immaterial which issue is first tried,

for tenant lose his theof lands. As ifevery may apart
be as heir to his fatherbrought and oneprecipe against two,

a extendethwhich but to and thehimself, otherplead plea plead
both,a extendeth to and iswhich it foundplea him,for yet

the other issue shall be for hetried, shall not take advantage
of the of other,the because one tenantplea lose hisjoint may

Buthis isby an issue for andpart misplea. where joined part,
a demurrer for the residue, the court direct the trial of themay

or theissue, first,demurrer at their Coke Litt.judge pleasure.
;b125, Marlee v. Cro. Jac.al., 134.Ayliffe &

In v. 6 theStevens,Eames Foster 121, general isproposition
laid thatdown defendants do not, as apleading severallyby
matter of entitle themselves toright, several butthereby trials,

itthat is the discretion of the court tries casewithin which the
to trials shall be had not.whether or And thesay separate
same is v. 10doctrine advanced in Merrill, 18,Pick.Sawyer

inand Donell v. 17 Pick. 267. These allal.,Johnson & were
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thethe defendantsactions severally pleaded substantiallywhere
entertaindo not conflict thesame and with views we uponpleas,

It that thebefore us. is wherecorrect,the case undoubtedly
alike, pleadall the defendants are and they apparentlyofpleas

it istrials,for the sole of obtainingpurpose separateseverally
the action,the court that triesin the discretion ofentirely.

where,But asthe issues orto together.whether try separately
various,arein a of theus,ease beforethe writ entry, pleasin

othersthem, andto those whodischarge presentsome going only
the issuesof andaction,of the rightto the foundation plaintiff’s

differentthe areandthem, between parties,joinedarising upon
different evi-not thatevident,and it isdistinct,and onlywhere

and differentissues,the several findingsmust be ondence offered
butdefendants,the severalreturned for orbe againstnecessarily

to mix thefrom ainconvenience liability upthat much practical
to arisebethe different issues likelyto wouldtestimony applicable

and evi-it fromtrial; moreover,and where, paperson the appears,
materialis a veryone of the defendantsthatdence produced,

untilbe aco-defendant, he cannot witnessandfor hiswitness
there beobtained ifcannot beverdict,a whichdischarged by

theno the courthave doubthim, possessevidence weagainstany
the several issuestrials onand should allow separatepower,

order asin such willdefendants,the andplaintiffbetweenjoined
in the demandedtitledefendant, premises,settingthe upenable

co-defendant,his ifofof the material testimonyavail himselfto
he shallthat co-defendantthe issuethe trial of withjoinedupon

from liability.be discharged
deemedconclusion have not ittheat weforegoingIn arriving

not the issuesor several joined uponto decide whethernecessary
and nul dis-the soleof tenancyanddisclaimers, pleasthe upon

— thoseand disconnecteddistinct uponare soseizin, entirely
—collateral to the other thatbeingthe disclaimers apparently

andbe disinterested competentdisclaiming mightthe defendants
thetrial of the other de-the issue withon separatewitnesses

the of their issues inbefore determination ownevenfendant,
the ormustThat whetherdepend upon questiontheir favor.
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not be liable to costs in the ofthey would event those issues
if thethem,found issue theirbeing against with co-tenant

should be his thefound in favor. As disclaimers admit the
so far astitle to the those defendantsplaintiff’s premises, are

and the are theirconcerned, issues claim­solely upon possession
at time suiting freehold the of toso as have beenbrought,

made it would thatdefendants, seem the theproperly ofright
to them not torecover costsplaintiff against ought depend upon

the ofresult of the trial the issue the title to the landinvolving
in the their butco-defendant,andcontroversy between plaintiff

the fact of intheir been or notupon having as alleged,possession
inasmuch are anas those costs not incident of a judgment upon
the but the in theform sole issue on the dis­merits, question
claimers. itStill must be immaterial to thewholly plaintiff
whether the defendants or not indisclaiming were ofpossession
the demanded at commencement thepremises the of if hesuit,
had them;nohimself title to and our statute that theprovides
defendant disclaims shall recover unless thecosts,who plaintiff
shall maintain his as theto or of thewrit whole demandedpart

Stat., 186, also,Rev. ch. sec. 13.premises. See, v.George
12 N. H. 316. theSargent, As determination of this waspoint

not in theinvolved the decision ofnecessarily raisedquestion by
the motion, we have to avoid thepreferred ofexpression any

it.opinion upon
We are the thatthat,satisfied in of case beviewany may

taken, the court the to make the desired order,possess power
settled and numerous decisions,well principleswithconsistently

thethat it is their to the loss ofagainstand duty protect party
be without theirevidence, of he would deprivedwhichmaterial

several issues.interference to direct trials on theseparate
Motion granted.


