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Dudley George&Prescott a. v. & R. Norris.Norris

goodis a defence an the for andto action on case deceit falseInfancy warranty
goods.the ofin sale

The of without in thesold violation ofbuyer spirituous license,liquors
statute which ainflicts on maintain thethe an action onseller, maypenalty

a boughtcase for deceit and false the ifin at the time hewhenwarranty sale,
hadhe no notice that the sale made without license.was

Case for deceit and false in the sale of two barrelswarranty
—of warranted to begin, and like exhibited anda samplepure,

a barrel ofof towarranted contain two hundredpork pounds.
The defendants are described in the as late inwrit copartners
trade, under the name of It. & Co.Norris The defend-George

issue,ants the andseverally R. Norrispleaded general George
also at the thepleaded time ofinfancy sale, which issueupon
was joined.

the trial itOn in thewas evidence from of John H.testimony
Prescott, cross-examination,either orhis direct hisupon upon

in June,that the1853, defendants a in forshop Epping,kept
the retail of of and sellgoods kinds,various wished to their

ofstock and thetheir business to.goods relinquish plaintiffs.
That the then with theplaintiffs defendants toagreed purchase

their atstock,whole its cost in and toBoston, one half inpay
one incash, and half threenotes on and six themonths, with

of the anddesign trade business. Thatcontinuing upon pro-
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thetake an account of took an accountto goods, theyceeding
then exam-cellar,the which were above the andof of goodspart

ofin the a ofcellar,ined those which consistedpart spirituous
of each article and those inout,The cost was carriedliquors.

;a little less hundred dollarsthe cellar amounted to than three
therefused to sell those andcredit,that Norris on par-Dudley

thethat the have all ingoodsties then shouldplaintiffsagreed
was tocash,the cellar for three hundred dollars sumwhich paid

Jonathan and a bill thereof wasPrescott,NorrisDudley by
the Thedefendants to theby ginmade and plaintiffs.receipted

in the cellar.of theseand the in werequestion part goodspork
the thethe invoice of abovegoodsthen completedThe parties

thecellar, sale.and closed
on cross-Prescott, a called theH. witness by plaintiffs,John

at theof timethat each the paidtestified plaintiffsexamination
of the amount of thecash,in one wholequarterthe sale,of

their for one half of thethat the notesand plaintiffs gavesales,
amount.

the defendants in theirand while wereAfterwards, putting
to the for leave cor-H. Prescott court toJohnevidence, applied

but the defendantsin his testimony, uponerror decliningrect an
the deferred tillfor this matter thewasgive way purpose,to

had closed their evidence.defendants
had made this thethe witness defendantsapplication,After

bill the the in the hand-cellar,a of abovereceipted goodsoffered
of the to that thePike, onewriting of showplaintiffs, payment

the cellar what thethe above was different frommade for goods
this, viz.,intestified, that notes were for threehad givenwitness

;the amount of sales to the admission of whichof wholequarters
witness,of thefor the thecontradictingevidence, plain-purpose

the ex-same was and the defendantsdenied,andtiffs objected,
H. Prescott to correct his testi-allowedbeingJohncepted.

inmistaken Pike in cashthat he was thatsaid saying paidmony,
the amount of thatof the sales : not thehavingonefor quarter

his for about ahe note one for aquarter, fewgave days;money,
week, he believed.
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When the had theevidence,closed their defendantsplaintiffs
that at time of nothe the sales had license to sellproved they

and then themoved that bespirituous liquor, non-they plaintiffs
thesuit, denied,which motion court it not that the plain-appearing

tiffs atwere the time that the defendants hadaware license.no
The sold one barrel of the Reuben Pres-plaintiffs to A.gin

acott, witness called the as Heby gin. discoveredplaintiffs, pure
the defect in it, and demanded received ofand the anplaintiffs
allowance therefor.

It was admitted that R. Norris a minor at theGeorge was
of thetime sales.

For the of this trial the court instructed the notpurposes jury
to consider the ofquestion on the issue. Theinfancy general

rendered a verdictjury both defendants on theagainst general
issue, and on the issue of in favor of R. Norris.infancy George

R. Norris moves for and that heGeorge be dis-judgment,
and the defendants thatmove thecharged, verdict rendered

the issue be set aside, and inupon general arrest of judgment
the aforesaid errorsfor andalleged rulings.

Marston for theBell, plaintiffs.f

for the defendants.Shapleigh,

C. J. IfPerlet, the tort or fraud anof infant arises from
ofa breach his hecontract, have beenalthough ofmay guilty

false or concealments therepresentations respecting mat­subject
contract,ter of the he becannot for a breach' ofcharged his

the form of the action. Inby changing this case thepromise
theclaim of arises out of made on theplaintiffs representations

sale, which were of the contract of sale.substantially part And
made infantfalse an at the time of hisrepresentations by con­

are as so far of that hetract, it, set hisregarded part may up
as a defence. But if the tort is to the con­infancy subsequent

a mere breach of ait,and not buttract, distinct, wilful and' pos­
ititself, then,itive of although be connected awrong may with

Fitzthe infant is liable. v. 9 H.contract, Hall, N. 445.
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2 C. it held thatGreenbank, 485,In v. Marshall wasGreen
a defence case for a horsewarrantingtowasinfancy good falsely

is apleato be We think that the of infancy goodsound.
to and must be rendered foraction,defence this that judgment

defendant,the ft. on verdict the issueNorris, theGeorge finding
that in his favor.on plea

be at allare able the factThe Court not to see wouldhow
innot embracedone half of the othermaterial, whether goods,

the timefor in cash atthe sale of the in cellar, weregoods paid
the remainder inone in cash andof the orsale, only quarter

this of the case therewas,The onnotes. whetherquestion part
in the of the rum and theand false salea deceit warrantywas

stateda for theOn his cross-examination plaintiffswitnesspork.
on credit.half for cash and halfthe soldthat above weregoods

been able toin the case from which haveThere is wenothing
material;be and the evidencethe evidence coulddiscover how

it. Besides,it not to contradictmaterial,not was materialbeing
a cor­recalled,the as we understand the whenwitness, case, by

thehis made it to agreerection of with whichreceipttestimony
the defendants. We think the verdict is not to bewas offered by

the of the Court theruling Wig­disturbed receipt.by rejecting
N. H. 69.Damrell,v. 4gin

contract,entireof the and was an andThe sale spiritspork
as to the The allega­in was void guilty party.if any illegalpart

the the defend­is in substance that on saleof the declarationtion
and the of thethe of the gin qualityant warranted qualityfalsely

toare have beenand false warranty allegedThe deceitpork.
the form ofclaim of the; and the thoughin the sale plaintiffs,

v. Green­in arises out of the contract. Greentort,the action is
2 C. 485.bank, Marshall

license, the sellers guiltysold werebeingThe withoutliquors
andfine, theyof an offence byunder the statute punishable

If the wereon the contract. buyersno actionmaintaincould
cannot bethis actiondelicto, supported.in pari

; he is not of thethe guiltydoes not buyerstatute punishThe
notof isoffence; the unlicensed sale spirituous liquorsstatutory
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se,in delicto, unless,malum and tbe is not inbuyer pari per-
in a case he thewith notice that sale is withouthaps, buyswhere

license, and thus in the ofconcurs commission the offence.
The sale be and thatlicense,with in bemight case would

evidence,In the absence alllegal. of the becannotbuyer pre­
sumed to that isknow the seller a andcrime, nocommitting
evidence in this case Bloxsome,was on thatgiven point.

3Williams, 232;v. B. & C. Favor N. H.Philbrook,v. 7
326. must, therefore,We take it this case that theupon plain­
tiffs the without notice orbought that werespirits knowledge they

;sold in violation of the law cannot, therefore, bethey regarded
as and arecriminis, not in delicto.participes pari

Bloxsome v. seem to beWilliams would invery directly
The action in casethat was for breach of thepoint. assumpsit

Theof a horse. defence setwarranty that the defendantwasup
sold the horse on in the exercise of hisSunday, ordinary calling,
in violation the statute.of But the court held the ab-that, in

of it notsence to beevidence, was that thepresumed plaintiff
notice that the defendanthad dealer,was a horse and the sale

made in the of hisconsequently ordinaryprosecution calling;
that such notice the notwithout be in delicto,wouldplaintiff pari
and recover.might

It is no means clear theby that ifeven hadplaintiffs, they
that the defendants had noknown be held tolicense, havewould
inshared the offence in a to them fromway prevent recovering

in this action. There is a class of cases in awhich statutory
is onepenalty to animposed upon transactionparty illegal for

the of the other as thepurpose protecting in case ofparty,
and theof sale of Inusury, unlawful tickets. suchlottery cases

notthe does look uponlaw the as in delicto,parties standing pari
and the innocent is not his share in theparty prevented, by

fromtransaction, for he hasrecovering grow-sufferedany injury
of it. Itout be itfound,ing may when shall become necessary

to decide the that thequestion, law thewhich unlicensedpunishes
vendor of to thisbelongs class.spirituous liquor Browning v.

8VOL.xxxii.
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v.; 696, (note ;)792 Smith DouglasBromley,Morris, Cowper
2 Blackstone 1073.v. Wm.Golightly,Jaques

on verdiet Judgmentthe Norris.againstJudgment Dudley
his Norris.on M.Georgeinfancy,of forflea

v. State.Locke The

the of thethe sentence valuea trial for where prop-On depends uponlarceny,
guiltyof notbe instructed to find a verdict orjurythe should not onlyerty,

also directed find the value of the stolen.guilty, but should be to property

thestealing allegeda to beindicted for ofthe wasWhere breast-pin,respondent
hundredallegeda to the valuewatch,of ten and be of of onedollars,value

tended show the to be of a less valueand the evidence todollars, property
generaljury guilty,a verdict withoutalleged,that and returned ofthan the

the and the court sentenced asfinding the of thevalue uponprisonerproperty,
— held, andin the indictment that the verdict wasstated insufficient,the value

judgment should be reversed.thethat

the Pleas,to reverse a of Commonbrought judgmentError,

in this 1854.term,at therendered September county,
watch,in error was indicted for oneThe stealingplaintiff

the value one hundred anddollars,to be of of onealleged
of dollars,of the value of William H.tenbreast-pin, property

Parsons.
“ notthis indictment he theandpleaded guilty,”To jury

“a verdict ofreturned unqualified guilty.”general, Thereupon
the to labor in thesentenced hardthe court Stateprisoner

term and a half andfor the of two that heprison years, pay
attaxed The evidence tended to$22,12.costs of prosecution,

to be of a less value than that thethe inallegedshow property
the this errorTo reverse writ ofindictment. wasjudgment,

brought,

the in error.Goodall,B. for plaintiffS.
of is sufficient,A thereguiltyverdict wheregeneral only1.


