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v.RailroadBoston and Maine Oliver.

have toof one can no effectsonal thedischarge impairpartner
of the over thecreditorequitable rights partnership property.

is the doesThe still and debt notproperty property,partnership
debt.its character oflose a partnership

are of officer asthat the who is summoned trus-We opinion
is to realized the oftee bound the from sale themoneyapply

all the his hands,to executions inattached,propertypartnership
theto order of the and that in this caseattachments,according

behe must discharged.
is another on the casewhich, stands,There as nowground

be his He has nottrustee entitled to yetthe would discharge.
the in on the execu-of his handsmade any application money

He the under the and theattachment,holds gen-tions. money
the lien ofin the to thedefendants,eral is stillproperty subject

the cred-The does not to attachingattachments. money belong
until it has been on his execution. The isitor judgmentapplied

otherin and and be funds.force, unsatisfied,still withmay paid
discharged.Trustee

Maineand Railroad v. and SalmonBoston Oliver,

Falls Bank and Trustees.Morton,

banking is anot concluded an tbeir books of creditA company by entry upon
debtor. show that was made ato tbe the mis-principal They may byentry

and no such in fact made account.that was on histake, deposit

is entitled to retain due to him at theA trustee set off or time ofany money
a existing thedisclosure,the contract to however contin-upon action,prior

gent mightuncertain been the which theor have hasupon .moneyliability
brought.at time the trustee suit wassince become thedue,

is an theThis action of broughtassumpsit, by plaintiffs
the in theOliver, defendant, Salmon Balls Bankwhichagainst

ofMorton are as trusteesand summoned Oliver.
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The facts the made thebydisclosuresfollowing appear upon
of the and thebank, Morton,andpresident by accompanying

bank,Mr. ofMorton is the cashier of the and one thepapers.
sureties the forOliver, defendant,of his foraccountingprincipal
and over to the heall should receive onpaying plaintiffs moneys

account; he ticketa master and collector onbeing freighttheir
their On the of March,road. 23d Oliver came into1852, the
bank, and settled Morton awith book account Morton had

and him thehim,' balance, dollars.against paid twenty-one
theOliver then bank counter a roll of bankuponthrew down

“ dollars;Therebills, is six hundred take that.” Mor-saying,
ton asked him if he take a or abank-book,would certificate of

“ no;he said, No,and do take it and it tilldeposit, Iyou keep
call for and leftit,” the and thebank, on sameimmediately

absconded.day Morton, without orknowing hissuspecting
intention to that heorabscond, was in arrear or indebted to the

and thatRailroad, Oliver him towished takesupposing only
care of the for a few without direction frommoney days, any
Oliver, and as said Morton now believes to his inten-contrary
tion, entered said six hundred adollars as to his creditdeposit
on bank,the of the and itbooks so remained thewithout cash-
ier’s orhearing orthinking any it, Oliver,about about tillthing

1852, he1st, when was informed thatApril had ab-Oliver
that hesconded, and and inindebted,was arrear to thegreatly

Railroad.
After it thatwas Oliver hadknown theabsconded, Railroad

hethat hadalleged received more than two thousand dollars on
their andaccount, for he was indebted andthem,which to
called Morton to the amount of hisupon bond, hepay which
did, and bondthe was on the 9thdischarged of April.

thatlearning Oliver wasUpon Morton,gone, runningupon
over in his as hemind, thetestifies, and whatcircumstances,

to him leftOliver said he the hundredwhen six dollars him,with
became satisfied that left saidOliver six hundred thedollars with
intent and that he should the same todesign theapply payment,

and thesatisfaction of and himself andbond, thus savedischarge
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reasonlossand free fromthereon, bythe other harmlesssureties
: and thatthereof,the or otherwiseof conditionof his breach

orbethe should deposited putOliver did not intend that money
he,that theandincredit,bank to or any way;into said his

as heintention,it there Oliver’ssaid hadMorton, againstput
the firstonHe, therefore,he had without his direction.knew

a of the di-of quoruma1862, meetingofday April, procured
them these factstobank,rectors of the and stated substantially

theto saidtheir leave withdrawand andcircumstances, requested
ato be done voteitdollars, bysix hundred and authorizedthey

of mis-in the name Oliver bymadeit as arecognizing deposit
the offi-Morton; andas statedtbe facts bytake. These were

the bank declared bis convictionon behalf ofcer disclosedwho
that theandMorton,that the statedfacts were as werethey by

inmade Oliver’s name mistake.was bydeposit
the trustees could becourt ruled that neither ofThe below

disclosures,the and the plaintiffs excepted.charged upon

Christie and for trustees.theKingman,
There is no the Falls Bankon which Salmonpossible ground

disclosure;can be held as trustee on their and we do not under-
that the this. six hundred dol-stand contends for Theplaintiff

that entered the mistake,lars was on books of the bank by was
the it there,from bank the beforeputwithdrawn whoby person

; beenthe service of the trustee and there has never anyprocess
to handsthe defendant in their orthing belonging possession

since.
held trustee theoverrulingNor can Morton be as without

the decisions on this andtenor of Massachusetts subject,whole
trustee and contendtbe to Wehardship.gross wrongsubjecting

theconclusive,that the evidence is that Oliver six hundredput
to him hisinto hands and co-sureties ondollars Morton’s protect

toto the and that had athe bond they rightplaintiffs, appropri-
therebe,for But this can beate it that however maypurpose.

athe under lia-trustee, Morton, contingentno doubt that being
theOliver,on of defendant reason of bond,account thebility by



DECEMBER 1855.TERM, 175

Boston and Maine Bailroad v. Oliver.

actualbecame before thewhich trustees’liability disclosure,
may in hisretain funds hands to himself.any indemnify

doctrine is laidThis down without inqualification Cushing’s
and65,Trustee isProcess, thepage abundantly supported by

cited, Boston Go. v.authorities 7 Pick. 166:Mortimer, Ripley
y.474;6 Pick.v. Curtis 8Severance, Norris, ;Pick. 280 and

it be a on this trustee to himvery greatwould hardship compel
to the full amount of the bond to the heas hasplaintiffs,pay up

and then take fromdone, him thealready whichonly money by
he can himself.partially indemnify

Wheeler, for the plaintiff.
The Salmon Falls Bank itsadmits, that thedisclosure,by

theof defendant has come tomoney itsprincipal possession;
and in such case the trustee is beto unless, its dis-charged, by
closure or other sufficient itevidence, itself.clearly discharges

178;5 H.Foord,v. N.Wright (Biddings v. Coleman and
12 H. 156.Trustee, N. Have themselves ?they discharged ^

theAside from and ofsupposition Morton, which isopinion
morefounded no doubt on his desire to secure and hisprotect

his thanbond fairliability upon constructionupon any which
the and arewarranted,facts which not evidence, and should not

thehave been facts disclosed aregiven, insufficient toentirely
the bank in Morton to theallowing withdrawprotect money.

cashierMorton of the andbank,was as such received the
He so understood it hewhen received else hemoney. it, would

he didnot, as enter the the booksimmediately, of“money upon
bank to the credit ofthe said Oliver.

thus theHaving to hedeposited what un-money, agreeably
to be thederstood intention of andOliver, to Oliver’sagreeably

direction to his andhim, in relationduty to theauthority money
end.at an He had nowas to thedraw bank forauthority upon

the nor had the bank tomoney, the butany right pay money
the order of Oliver. The bank thenupon was foranswerable

the and Oliver could sustainedhave an actionmoney, against
them to it.recover
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them-If and the other sureties had desired toMorton protect
bond,their their should havein theyselves liability upon pro-

theof commenced theirbond,cured a discharge againstaction
summoned the bank as his trustee.andOliver,

the hold that the bank acted andBut if court should right,
to MortonMorton,in thisare paying moneythey protected

in It abe as trustee this suit. was not pledge.should charged
he immedi-it as because he admitssuch,He did not receive

the the credit Oliver. thatit in bank to of By ap-ately placed
not it.bound and could changehe afterwardswasplication

314; 2 H.3 Greenl. Hilton N.v. v.Trumbull, Burley,White
note.; 753,Contracts123 onOhitty

he retain thissee no in cancan whichway money,We
to set off he tounless he can be whatallowed afterwards paid

Butbond to the railroad. this heon thehisdischarge liability
the timebecause it not at a duesubsisting debt,cannot wasdo,

suit, and an action thenuponat the date of the whichplaintiff’s
49;14 N. H.be sustained. v. 5Varney Brewster,..could

758,'ll. S. Dig. §15.
The to the bond as forwasmoney paid discharge paid well

then,the as Morton. isset-off,other sureties for The not be-
the same parties.tween

from theafter contribution other sureties,Morton’s liability,
hundred and that is all in hedollars,was eventonly anytwo

could be to set-off.allowed

of theJ. the facts the disclosureUpon presented byBel:l,

the credit toarises,the whether Oliverbank, givenquestion
and the to anothercould be with-cancelled, person,money paid

bank;to the andOliver,the assent of so as wedischargeout
think the takencan be no doubt that coursethere wasproper

thethe directors. The cashier hasboth the cashier andby
erroneous made himto correct entriesany by'general power

; the effect of erasures or coun-the of the bank anybooksupon
the facts as appearthey mayter-charges being dependent upon

the ofAnd take it to beproof. daythe every practiceweupon.
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find an erroneous or credit,they chargewheneverbook-keepers,
As the into correct it thiscounter-charge. counter-chargeaby

case the bank a case theaffect the interests of in wheremight
it that he shouldinterests,cashier had was fit thepersonal lay

directors, and seek their forcase before the board of sanction
for todid;he it them to the errorwhat and was allowproper

itcorrected,be satisfied such.werewhen wasthey
The reasonable conclusion the that toevidence wasonly upon

the the thecame, moneywhich directors that to cashierpaidwas
in the bank or in-and no authorizedpersonally, wasdeposit

tended.
If the counterbooks had remained without theany entry,

bank Thenot book contains theirwould be writtenchargeable.
admission this onthat had received account ofthey deposit
Oliver, and had it to his credit. In their disclosure theyplaced

thesay and,same but thesesay,nowthing, they notwithstanding
a areadmissions, have to We satisfied thatright nowthey say,

the ; thewhole was a mistake was not in factentry money paid
to the direction;nor to his credit his andbank, bydeposited
they declare under oath Olivernow owethey nothing. They

before the the onlay court facts towhich they rely thisjustify
declaration, and think their conclusion is correct.we areThey
not concluded the on their or theirbooks,entry admission inby
the todisclosure, the facts as existed.theyshow really

the HeMorton, cashier, cannot be admits the re-charged.
of six hundred dollars Oliver. He states hisfromceipt belief,

formed after he learned that hadOliver toabsconded, contrary his
he the it inwhen received that hisimpression wasmoney, placed

hands for the of him and his co-suretiespurpose indemnifying
on butknew,Oliver’s bond the to Oliverwhichagainst liability
Morton did must be as soon as itnot suspect, they subject,

and had ab-that he in arrears to hiswas was employers,known
heHe the rests his andbelief,sconded. states facts whichupon

his to us to be reasonable. If thatconclusions seem purpose
ahad been thestated, pledge,would have constitutedmoney

he to thewhich in had a toevent haveany right applywould
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for he received it.purpose which His so to it wouldright apply
not be affected a trustee The was,by process. money however,

in Morton’s hands to be till he called for it.merely placed kept
It was not in fact for This trusteepledged any purpose. alleges
that he is not thisfor because he boundchargeable money, was
to and has the same amount as a Oliverfor onpay paid surety
his official bond Itto the is thatcontended, however,plaintiffs.
as was,there at the time the theof commencement of nosuit,

debt due the trustee,to which he could thensubsisting upon
maintain thatan he cannot be a set-off on ac-action, allowed

Brewster,count. H. and49,The cases of v. 14 N.Varney
Cox v. 3 Ala. in arecited of this256, support position,Cooper,
not cases of butattachment, relate to set-offs in actionsforeign
at thelaw, which stand on different frommateriallyground

set-off allowed trustees. The cases cited for the de-equitable to
fendant beshow that in Massachusetts a trustee cannot charged
for a debt that hedebtor,due the it haswhereprincipal appears
been before the disclosure a sum asto greatercompelled pay

for the In the first of the cases cited the dis-surety principal.
tinction between the case of a at and in a trusteeset-off law

is thethat,it is saidprocess recognized;distinctly though by
thethere, of a defendant be atpractice wouldrights protected

of thelaw, continuances action until a set-off couldby allowing
made of the defendant’sbe recovered in a cross action.judgment
similar exists inhere,A cases like rea-practice resting upon

v. 12 N. H.Riddle,sons. Hutchins 464.
The of these decisions in Massachusetts has beenprinciple

this court. In v. Richardsonby Whiterepeatedly recognized
and 12 N. H. theTrustee, 93, debtor labored forprincipal

trustee,the an that the retainlatter shouldagreementupon
the of his labor as an aproceeds against liabilityindemnity

the as bail for the Before disclos-of trustee theprincipal.
the trustee to andure was the amount as bail,compelled pay

it held that the trustee could not be The claimwas charged.
the trustee a thereof was contingent thoughmerely liability,

an does not- exist that theexpress agreement, here,whichwas
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Boardmanit.as an Infund should be held indemnity against
105,12 H. the same wasTrustees,v. and N. principleCushing

nothe made dif­held that expressand it pledgewasrecognized,
allset-off,of or to retain forhas theference. The trustee right

the ser­contracted beforehim from the principal,demands due
andthe timeat ofvice of the and judgment;process, payable

that. Inthe courtit beyondis said that in some cases interpose
369,Trustees,and 5 Fost.Co. v. PartridgeSwamscot Machine

thethusand the rule is laid downarose, bythis againquestion
“ Thatthe of the court:learned deliveredwhojudge opinion

are entitled to receivesumstrustees retain whichanymay they
at the date of the dis­the hands of the defendant,at principal

action,to the canclaims orclosure, contracts existing priorupon
orIn a trustee is entitled to retain tofact,not admit of doubt.”

themayset the debt heoff, anywhich oweagainst principal,
him-he of he availoff,demand which set or mightwhichmight

- or stat­the either the commonself of modes allowedby any by
orhimself,ute the the defendantlaw, if action broughtwas by

the trustee andtheif were between principalproceedings wholly
Co. isdefendant; and the case of Boston v. MortimerType

therefore, bemust,cited as sound The regardedlaw. principle
as and the trustees must behere, discharged.settled

v. Ricker.State

jurisdictionThe has to in cases ofcourt hear and determine,police complaints
offences within the where the warrant on which thefor committed county,

is arrested is issued in the and made returnable thatbeforetown,respondent
court.

Complaint for assault and committed at Somersworth,battery,
the a resident of the com-Somersworth,by uponrespondent,

a resident of The andDover.plainant, wascomplaint signed


